STATE OF NEW HAMPSHIRE
MERRIMACK, SS. SUPERIOR COURT

BEFORE THE COURT-APPOINTED REFEREE
IN THE LIQUIDATION OF THE HOME INSURANCE COMPANY

DISPUTED CLAIMS DOCKET

Claimant Century Indemnity Company (“CIC”)
Proof of Claim Nos. AMBC 465096

AMBC 464386

INTL 277878

AMBC 465074
Proceeding: 2005-HICIL-14
Account: Kentile Floors, Inc. (“Kentile™)

LIQUIDATOR’S POSITION PAPER

Roger A. Sevigny, Insurance Commissioner for the State of New Hampshire, as
Liquidator (“Liquidator”) of The Home Insurance Company (“Home”), submits this position
paper in accordance with the Referee’s order of April 2, 2013. As set forth below, Metex Mfg,.
Corporation (“Metex”) has requested authority from the court in its bankruptcy proceeding to
move to intervene in this disputed claim proceeding to protect its interest in the Home policies
issued to Kentile Floors, Inc. (“Kentile”). The Liquidator requests that the Referee await the
resolution of Metex’s pending motion and the anticipated filing of Metex’s motion to intervene
before taking further action.

1. In accordance with the Referee’s order of April 2, 2013, counsel for the
Liquidator and counsel for Century Indemnity Company (“CIC™) have conferred to see if they
could arrive at a joint position concerning further proceedings. As the parties could not agree
upon a joint position, they agreed to submit separate position papers as provided in the order.

The Liquidator accordingly provides the following statement of position.



2. Background. On November 9, 2012, Metex filed a bankruptcy petition with the

Bankruptcy Court for the Southern District of New York. In re Metex Mfg. Corporation,

Chapter 11 Case No. 12-14554 (Bkrtcy. S.D.N.Y.).

3. Metex and CIC each claim the proceeds of the Home insurance policies issued to
Kentile. Metex has filed a proof of claim in the Home liquidation seeking the limits of the Home
policies on account of the asbestos claims asserted against Kentile. Metex has also sought
recovery under the Home policies from the New York Property Casualty Security Fund
(“Security Fund” — the New York equivalent of an insurance guaranty association), which is
administered by the New York Liquidation Bureau (“NYLB”). CIC meanwhile asserts that it
has a contribution claim entitling it to over $5 million of the proceeds of the Home policies, a
claim that it is currently satisfying by setoff against its obligations to Home.

4. The conflict between Metex and CIC over the proceeds is demonstrated by a letter
that CIC sent to the NYLB on November 13, 2012. Exhibit 1. In the letter, CIC asserted that its
“Kentile set off claim” in the Home liquidation has “impaired” the limits of the Home policies.
Id. at 1. CIC contended that in making payments under the Home policies, the NYLB “should
take into account Century’s pre-existing claim on those policies.” Id. at 2. CIC thus has warned
the NYLB that CIC’s claim reduces the amount available to the policyholder (Metex), and that
the NYLB pays amounts claimed by CIC to others at its peril.

5. The NYLB already acknowledged that the asbestos claims against Kentile will
exceed the Home policy limits in its January 28, 2010 letter to the New York court. Exhibit 2
at 3. Accordingly, the essential question presented by this proceeding is whether the amount
claimed by CIC should go to the policyholder (Metex as successor to Kentile) or to CIC (another

insurer of Kentile) even though CIC has paid no more than its fair share of Kentile liabilities.



6. The Metex/NYLB/Liguidator settlement. The Liquidator, the NYLB (for the

Security Fund) and Metex recently reached a settlement to resolve matters under the policies
issued by Home to Kentile. Exhibit 3." In essence, the settlement provides that the Security
Fund will pay to an asbestos trust the remaining limits of the Home policies, after deduction of
any amount CIC succeeds in having allowed in this proceeding. Id., § III, § IL.RR (definition of
“Settlement Amount™). As set forth in the agreement, the aggregate limit of the Home policies is
$25,000,000 and the Security Fund has already paid $14,016,147.38 of those limits, so the
present remaining policy limit is $10,983,852.62. Id., § IL.LRR and Ex. A. CIC claims over

$5 million of that sum as set forth in its November 13, 2012 letter. Exhibit 1.

7. Metex’s motion for authority to seek to intervene in this proceeding. Metex has

advised the Liquidator that, in its view, the remaining Home policy limits are an asset of the
Metex bankruptcy estate and that CIC’s claim to part of those limits is subject to the “automatic
stay” of 11 U.S.C. § 362.2 However, Metex has concluded that the question of CIC’s entitlement
to amounts under the Home policies may appropriately be determined in this disputed claim

proceeding, provided that Metex is allowed to intervene to protect its interests.

' Like the Metex/CIC settlement, this settlement is subject to approval by the Bankruptcy Court and confirmation of
a bankruptcy plan for Metex that includes the creation of an asbestos trust that will determine and pay the claims of
asbestos claimants against Kentile. It is also subject to approval by the New Hampshire Liquidation Court and the
New York Ancillary Receivership Court. See Exhibit 3, §VILA, § ILT (definition of “Effective Date”), 1.0
(definition of “Court Approval™), IL.II (definition of “Other Court Approval™).

? The automatic stay is intended to prevent interference with assets of the debtor in bankruptcy, including rights
under insurance policies. “It is well settled that the debtors’ rights under its insurance policies are property of a
debtor’s estate under § 541(a) of the {Bankruptcy] Code.” In re Margulies, 476 B.R. 393, 399 (Bkrtcy. S.D.N.Y.
2012) (punctuation and quotation omitted). See also MacArthur Co. v. Johns-Manville Corp., 837 F.2d 89, 92-93
(2nd Cir. 1988) (Where “third parties seek to collect out of the proceeds” of a debtor’s insurance policies, those
claims are “inseparable from [the insured]’s own insurance coverage and are consequentially well within the
Bankruptcy Court’s jurisdiction over [debtor]’s assets.”); 3 A. Resnick and H. Sommer, Collier on Bankruptcy

§ 362.03[5][b], 363-34 (16th ed. 2012).




8. Metex has accordingly filed a motion with the Bankruptcy Court requesting
authorization to use estate assets to seek to intervene in this proceeding. Exhibit 4(A-D). In the
motion, Metex states that its rights under the Home insurance policies are property of the estate
within the jurisdiction of the Bankruptcy Court, but that it believes that the New Hampshire court
is the appropriate forum to adjudicate CIC’s claims “provided the Debtor is given an opportunity
to appear and be heard therein.” Exhibit 4(B) at 9 (29). Metex reiterates these points in its
memorandum of law. Exhibit 4(C) at 3-5.

9. In its memorandum, Metex also asserts that CIC’s actions in this disputed claim
proceeding to assert a setoff that would reduce Metex’s recovery under the Home policies “are in
contravention of the automatic stay.” Exhibit 4(C) at 4. Noting that CIC has not sought, and
Metex has not agreed to, relief from the automatic stay, Metex states that it has determined that
CIC’s claim may be adjudicated in the disputed claim proceeding, “so long as the Debtor is
provided an opportunity to appear and be heard.” Id. In the event that intervention is denied,
Metex “intends to seck to impose the automatic stay to prevent [CIC] from interfering with
[Metex’s] rights under The Home Policies.” Id.

10.  Further Proceedings. In the circumstances, the Liquidator requests that the

Referee await the resolution of Metex’s motion in the Bankruptcy Court and the anticipated
filing of Metex’s motion to intervene in this case before scheduling further proceedings. There is
no need for action where Metex asserts that this proceeding is potentially subject to the
automatic stay but is in the process of seeking authority to allow it to participate to protect its
interests (and those of the underlying asbestos claimants). Metex’s motion in the Bankruptcy
Court should be determined in early June. The deadline for objections to Metex’s motion is

May 29, 2013, and a hearing, if necessary, is scheduled for June 5, 2013. Exhibit 4(A).



11. CIC contends that this matter should go forward immediately without Metex.
Such a course would raise issues concerning the automatic stay that may be avoided by waiting
for a determination on Metex’s motion by the Bankruptcy Court. Metex has asserted that this
proceeding implicates the automatic stay (Exhibit 4(C) at 4), and the Bankruptcy Court has
exclusive jurisdiction over motions seeking relief from the automatic stay. See 3 Collier on

Bankruptcy § 362.08, 362-127; 7 Norton Bankruptcy Law and Practice 3d § 143:3 (2013). Itis

less clear whether the Bankruptcy Court has exclusive jurisdiction to determine whether the

automatic stay applies. Compare 3 Collier on Bankruptcy § 362.08, 362-127 (“The bankruptcy
court has exclusive jurisdiction to determine the applicability of the automatic stay...”) with 7

Norton Bankruptcy Law and Practice 3d § 143:3 (“[C]aselaw is split... [t]his remains a

developing issue.”). However, even if the Referee may consider the issue, the Bankruptcy Court
could potentially revisit the question and reach a contrary conclusion. See In re Gruntz, 202 F.3d
1074, 1082-83 (9th Cir. 2000) (“[E]Jven assuming that the states had concurrent jurisdiction, their
judgments would have to defer to the plenary power vested in the federal courts over bankruptcy
proceedings.”); In re Angelo, 480 B.R. 70, 83 (Bkrtcy. D. Mass. 2012) (“[When faced with a
collateral challenge to a state court determination that the stay does not apply, the bankruptcy
court... must adjudicate the question anew.”). Where Metex is not presently a party, it appears
that any determination regarding the stay might be revisited in the Bankruptcy Court at Metex’s
request. There is no need to become involved with these issues when Metex has a pending

motion that will avoid them.



Conclusion
The Liquidator requests that the Referee take no action in this proceeding until Metex’s
pending motion in the Bankruptcy Court is resolved in early June. It is anticipated that Metex
will at that point file a motion for leave to intervene in this proceeding. The Referee may then
consider that motion (and opposition, if any) and establish a schedule for further proceedings.

Respectfully submitted,

ROGER A. SEVIGNY, INSURANCE
COMMISSIONER OF THE STATE OF
NEW HAMPSHIRE SOLELY AS
LIQUIDATOR OF THE HOME
INSURANCE COMPANY,

By his attorneys,

ANN M. RICE
DEPUTY ATTORNEY GENERAL

J. Christopher Marshall

NH Bar ID No. 1619

Civil Bureau

New Hampshire Department of Justice
33 Capitol Street

Concord, NH 03301-6397

(603) 271-3650

PN

J. David Leslie
NH Bar ID No. 16859
Eric A. Smith
NH Bar ID No. 16952
Rackemann, Sawyer & Brewster P.C.
160 Federal Street
Boston, MA 02110
May 13, 2013 (617) 542-2300

Certificate of Service

I hereby certify that a copy of the foregoing Liquidator’s Position Paper was emailed to

counsel for CIC this 13th day of May 2013. Zt/k.

Eric A. Smith
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Debtor’s Policy Rights

Proposed Form of Order
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Ellen MacDonald Farrell
(202) 624-2952
cfarrcli@crowell.com

November 13, 2012

By Electronic Mail & U.S. Mail

Victor J. D’ Angelo, Esq.

New York Liquidation Bureau
110 William Street

New York, NY 10038

Re:  Inre Ancillary Receivership of the Home Insurance Company (“Home”) /
Kentile Floors, Inc. (“Kentile”)

Dear Mr. D’ Angelo:

I am writing on behalf of Century Indemnity Company, as successor to CCI Insurance
Company, as successor to Insurance Company of North America (“Century”); and in connection
with claims against policies of insurance that Century and Home issued to their mutual
policyholder, Kentile. Home issued five excess liability policies to Kentile, each with aggregate
limits of $5 million, for a total of $25 million in limits.

As you may know, Century is seeking $5,492,033.86 from Home in connection with
underlying asbestos claims against Kentile. This amount represents Century’s payment of
Home’s pro rata share of defense and indemnity, in connection with those claims, between 2003
and 2010. Since Century is a net debtor of the Home estate, Century is entitled to set off these
amounts against the Liquidator’s billings to Century.

Century first asserted set off in connection with the Kentile claims in 2006. The
Liquidator in 2010 disputed Century’s set off, and the parties’ dispute is currently being litigated
in New Hampshire. In connection with those proceedings, the Liquidator recently provided us
with copies of filings made in Home’s Ancillary Receivership proceeding in New York. Those
filings reflect that in 2011 and 2012, Home’s Ancillary Receiver petitioned the Ancillary
Receivership Court to direct — and the Ancillary Receivership Court did direct — New York’s
Property/Casualty Insurance Security Fund (“Security Fund”) to reimburse insurers that have
paid amounts on Home’s behalf in connection with the Kentile claims. These filings further
reflect that the Security Fund has paid $14,016,147.38 in connection with those claims.

Please be advised, it is Century’s position that Century’s Kentile set off claim against the
Home, for payments that Century made on Home’s behalf between 2003 and 2010, has priority
over subsequent claims by any other insurer in Home’s New York Ancillary Receivership
proceeding. It is Century’s further position that as a result, the limits of Home’s policies have
already been impaired in the amount of Century’s claim. (As we have told the Liquidator,
Century’s claim will be reduced in the amount of payments received by the Security Fund.)

Crowell & Moring LLP = www.crowell.com « Washington, DC « New York s San Francisco » Los Angeles » Orange County = Anchorage « London » Brussels



Victor J. D’ Angelo, Esq.
November 13, 2012
Page 2

Accordingly, it is Century’s position that the Home must reimburse Century for its
Kentile set off claim regardless of the actual dollar amount that the Ancillary Receiver petitions
the Security Fund to pay, or the actual dollar amount that the Security Fund does pay, on Home’s
behalf in connection with Kentile claims. To the extent that Home’s Ancillary Receiver intends
to make additional allowances under the Home policies, the Ancillary Receiver should take into
account Century’s pre-existing claim on those policies.

In any event, as you may know, on November 9, 2012, Metex Manufacturing
Corporation filed for bankruptcy in the federal court for the Southern District of New York.
While we believe that the bankruptcy filing will not affect Century’s claim against the Home, the
impact of that filing on the Home policies needs to be resolved.

Century reserves all rights in this matter. Should you wish to discuss this matter, my
telephone number is (202) 624-2952.

Sincerely,
Ellen MacDonald Farrell

cc: Eric A. Smith, Esq.
Paul Kalish

Crowell & Moring LLP & www.crowell.com » Washington, DC » New York s San Francisco e Los Angeles s Orange County s« Anchorage » London = Brussels
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Exhibit 2

NEW YORK
LIQUIDATION BUREAU
123 William Street
New York, NY 10038 - 3889
(212) 341- 6400

James J. Wrynn
Superinlendem as Reeeiver

Denuis J. Hayes
Special Deputy Superintendent

January 28, 2010

The Hon. Charles 5. Ramos

Supreme Court of the State of New York
60 Centre Street, part 238

New York, N.Y. 10007

Re:  National Fire Insurance Company of Hartford, et al., v. Travelers
Casualty and Surety Co., et al,, N.Y. County Index No. [05522/08

Dear Justice Ramos:

Non-partics the New York Liquidation Bureau and the New York
Property/Casualty Insurance Security Fund (collectively, “the Sccurity Fund”) submit this
letter in response to the Order to Show Cause, entered on January 11, 2010, directing the
Sccurity Fund to appear at a hearing on January 14, 2010 pursuant to Uniform Rules for
the Supreme Court and the County Court Section 202.26(c). At the hearing, the Sceurity
Fund objected that the Security FFund is not subject to the Court’s jurisdiction under Rule
202.26 because the Security Fund: (i) is not a party to this action, (ii) is not an insurance
carrier, and (iii) does not have an interest in the settlement of the action. In addition, the
stay enjoining actions against the Security Fund ordered by the Supreme Court, New
York County (York, 1.} {“Receivership Court™), entered September 24, 2003, extends to
the order directing the Seeurity Fund’s appearance in this proceeding. (See Affidavit of
Allen L. Sheridan, sworn o Jan, 11 » 2010, in support of Order to Show Cause entered
Jan. 11,2010, Ex. A) (“Sheridan AL,

Reservation of Rights

In the interests of assisting the Court, the Sccurity Fund provides the following
update on the status of claims submitted by Mctex Manufacturing Co. on behalf of

Confidential - Subject to confidentiality order LIQ-KEN012514



The Hon. Charles E. Ramos
Index No. 105522/08
January 28, 2010

Page 2

reorganized debtor Kentile Floors, Inc. (“Kentile™) to the Security Fund in connection
with the New York ancillary receivership of The Home Insurance Company (“The
Home™). The information provided in this letter is made with full reservation of rights
concerning the Seenrity Fund’s objections noted above.

Background on Security Fund and Relevant Parties

The Security Fund is the entily created under New York Insurance Law
(“Insurance Law™) Article 76 to pay claims that remain unpaid due (o the insolvency of
an authorized New York insurer, Insurance Law §§ 7601-03. The New York
Liquidation Bureau is the entity that carrics out the claims handling duties of the
Superintendent of Insurance of the State of New York as administrator of the Security
Fund, and as receiver for domestic and ancillary receiverships. The New York
Commissioner of Taxation and Finance (“Commissioner™), who is neither a party to this
action nor named in the Order to Show Cause, is the custodian of funds for the Security
Fund. The Home is an insurance company in liquidation under the supervision of the
Insurance Conmissioner of the State of New Hampshire as liquidator (“Domestic
Liquidator”.

The Home entered liquidation on June 13, 2003. On September 24, 2003, the
Receivership Court found that the Home had been declared insolvent by the New
Hampshire court and entered an order establishing a New York ancillary receivership for
The Home. This triggered the application of the Security Fund with regard to eligible
claims. Under Article 76, the Security Fund may only pay claims on behalf of the
specific risks enumerated under Section 7603. In addition, the Security Fund coverage is
subject to certain residency requircments under Insurance Law § 7602(g) and is limited
by the maximum limits set forth in Insurance Law Sections 7602(g)(2)(B), 7603(a)(2).

Coverage and payment decisions on claims are not made by the Security Fund
exclusively, but must be coordinated with both the Receivership Court and the Domestic
Liquidator. Once a claim has been determined eligible for payment by the Security Fund,
the Security Fund is required to submit the claim to the Receivership Court for
allowance. Insurance Law §§ 7602(g), 7603(a)(1). Once a claim has been allowed by
the Receivership Court and paid, the Security Fund then submits a claim 1o the
Domestic Liquidator, upon whose behalf the payment was made, lor pro rata
reimbursement of the allowed amount. Insurance Law § 7609,

Status of Kentile's Security Fund Claims

In April 2009, Kentile subniitted approximately 964 settled and paid asbestos
claims (“Settled Claims™) to the Sceurity Fund for payment. u?"' % bursem M‘}

On May 8, 2009, the Sccurity Fund’s consultant sent Kentile’s counsel an email,
stating: “please be advised that the [Security Fund} on behalf of The Home Insurance

Confidential - Subject to confidentiality order LIQ-KEN012515



The Hon. Charles E. Ramos
Index No. 105522/08
January 28, 2010

Page 3

Company in Liquidation will cover Kentile asbestos bodily injury claims (other than
thosc as to which policy defenses exist), up to $1,000,000 per injured claimant (subject to
the aggregate policy limit contained in the Home policics), where the injurcd party
suffered injurious exposure to asbestos in New York and suffered injury in fact during the
policy period.” (See Sheridan Aff, Ex. C). There are five Home policies at issue, cach
with an aggregate limit of $5 million. Accordingly, the aggregate limit of payment by the
Security Fund to Kentile is $25 million for all claims determined to be el igible for
coverage under Article 76.

Kentile has provided the Security Fund with information concerning the Settled
Claims. In addition, the Sccurity Fund estimates that Kentile has more than 23,000
pending asbestos claims, which may be eligible for Sceurity Fund coverage (“Pending
Claims”). The Sccurity Fund has subjected Kentile’s data (o an audit and an al location
analysis and predicts that, subject to the caveats and qualifications provided below, that
Security Fund payments to Kentile for Sovered Scitled and Pending Claims will exceed
the Security Fund’s $25 million coverage limit. However, at present the Settled Claims
1 y Kenfile will not exhaust the Sceurity Fund’s $25 million limit. This means
that Security Fund coverage will not be exhausted until additional Pending Claims are
seltled and paid, which can be a lengthy process not entirely within the Security Fund’s
control, The Security Fund cstinmates that if may take between two and four years for a
sufficient number of Kentile’s Pending Claims to become covered Settled Claims and
cxhaust the Security Fund’s limit.

As stated above, these projections arc based upon current information and are
contingent upon a number of factors, which could change the outcome. These factors
include: (1) the accuracy of claims data submitted to the Security Fund and
deternination that submitted claims are cligible for Security Fund coverage; (2) whether
Kentile produces sufticient documentation to support the Sccurity Fund’s
recommendations to the Receivership Conrt for allowance of claims; (3) whether the
Receivership Court approves the claims and amounts submitted by the Sceurity Fund for
allowance; (4) whether the Domestic Liguidator approves the procedures adopted by the
Security Fund for payment of claims; and (5) how quickly and in what amounts the
Pending Claims are resolved in litigation.

Next Steps

The Security Fund completed its allocation analysis at the end of 2009 and is now
in the process of determining the manner in which those claims covered by the Security
Jfund will be submitted to the Receivership Court and to the Domestic Liquidator.

Prior to making any payment, the Security Fund must first submit the claim to the
supervising Receivership Court for allowance. The Sccurity Fund ordinarily submits
claims to the Receivership Court individually for consideration, and it would require
prior court approval to bundle the submission of these claims into a single order.

Confidential - Subject to confidentiality order LIQ-KEN012516



The Hon. Charles E. Ramnos
Index No. 105522/08
January 28, 2010

Page 4

Because there are approximately 964 Settled Claims and more than 23,000 Pending
Claims, the Security Fund has requested a conference with the Receivership Court to
discuss the most etficient manner to submit claims for allowance. We expect to hcar
from the Receivership Court later this week on the Security Fund's request for a meetin g

The Security Fund has also held discussions this month with the Domestic
Liquidator for the purpose of determining what documentation the Domestic Liquidator
requires in order to reimburse the Security Fund for covered payments under Insurance
Law Section 7609.

The Sceurity Fund is unable to provide a timetable, but it is taking all diligent
steps to resolve the remaining issucs and begin making eligible payments as set forth in
Article 76.

We hope that the Court finds this information to be helpful. It our understanding
that unless requested by the Court, the Security Fund need not make further appearances
in this proceeding.

Respectfully submitted,
David Axinn

Deputy General Counsel
(212) 341-6747

Confidential - Subject to confidentiality order LIQ-KEN012517
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Exhibit 3

SETTLEMENT AGREEMENT AND MUTUAL RELEASE

This Settlement Agreement and Mutual Release is made and entered into as of the
Execution Date by and among Metex Mfg. Corporation (hereinafter referred to as "Metex"), a
debtor and debtor-in-possession under the Bankruptcy Code, Roger A. Sevigny, Insurance
Commissioner of the State of New Hampshire, as Liquidator (hereinafter referred to as the
“Liquidator”) of The Home Insurance Company (hereinafter referred to as “Home”), and the
Superintendent of Financial Services of the State of New York as Administrator of the New
York Property/Casualty Insurance Security Fund (hereinafter referred to as the “Security Fund”)
and as Ancillary Receiver of Home (hereinafter referred to as the “Ancillary Receiver”), in each
case by his agent, the Acting Special Deputy Superintendent (hereinafter Security Fund and
Ancillary Receiver are collectively referred to as the “NYLB”), with respect to the Insurance
Policies (as defined below).

Recitals

WHEREAS, until the mid-1990s, Kentile Floors, Inc. (“Kentile”) was a manufacturer of
various types of composite floor tile for residential and commercial use;

WHEREAS, Kentile used asbestos for a time as one of the components in certain of its
products;

WHEREAS, beginning in the 1970s, Kentile was named a defendant in a number of
lawsuits asserting claims for personal injury or wrongful death resulting from exposure to
Kentile asbestos containing products;

WHEREAS, during the 1970s and 1980s Kentile experienced financial difficulties and

had to close certain of its plants;



12-14554-brl  Doc 209-1 Filed 05/09/13 Entered 05/09/13 18:06:59  Exhibit A
Pg 18 of 79

WHEREAS, as a consequence of its deteriorating financial condition and an increasing
number of asbestos personal injury claims, on November 20, 1992 ("Petition Date"), Kentile
filed a petition under Chapter 11 of the Bankruptcy Code in the United States Bankruptcy Court
for the Southern District of New York as Case No. 92-B-46466 (BRL);

WHEREAS, on the Petition Date, Kentile was the subject of a number of claims alleging
personal injury or wrongful death resulting from exposure to Kentile's asbestos-containing floor
tile products;

WHEREAS, on December 15, 1998 (the "Confirmation Date"), Kentile confirmed a plan
of reorganization in its Chapter 11 case ("Kentile's Chapter 11 Plan");

WHEREAS, under Kentile's Chapter 11 Plan, Kentile changed its name to KF Real
Estate Holding Corporation ("KF Corp.");

WHEREAS, shortly after the Confirmation Date, Metex Corporation merged with and
into KF Corp. and KF Corp., as the surviving entity, changed its name to "Metex Mfg.
Corporation;"

WHEREAS, after the Confirmation Date, Kentile continued to be named as a defendant
in thousands of new Asbestos-Related Claims (as defined below) and continues to be named, and
may in the future be named, in such claims;

WHEREAS, on the date hereof, Kentile has outstanding against it approximately 28,000
Asbestos-Related Claims;

WHEREAS, Home issued, or is alleged to have issued, certain Insurance Policies to
Kentile;

WHEREAS, Home was declared insolvent and ordered liquidated and the Liquidator was

appointed by order of liquidation issued by the Superior Court for Merrimack County, New
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Hampshire (hereinafter referred to as the “Liquidation Court”) on June 13, 2003 in In the Matter
of the Liquidation of The Home Ins. Co., No. 03-E-0106 (hereafter referred to as the “Home
Liquidation™);

WHEREAS, the Ancillary Receiver was appointed by order of the Supreme Court of the
State of New York, County of New York (hereinafter referred to as the “Ancillary Receivership
Court”) on September 24, 2003 in In the Matter of the Ancillary Receivership of The Home Ins.
Co., Index No. 402671/2003;

WHEREAS, Metex, Other Insurers, and holders of certain Asbestos PI Claims have
submitted Claims to the NYLB and/or in the Home Liquidation under Insurance Policies issued
by Home;

WHEREAS, the number and value of asbestos-related claims against Metex made or
anticipated to be made against the Security Fund with respect to the Insurance Policies will
exhaust the aggregate limit of insurance coverage provided for by the Insurance Policies
identified on Exhibit B;

WHEREAS, Century Indemnity Company (as successor to CCI Insurance Company, as
successor to Insurance Company of North America, on its own behalf and as successor to
Indemnity Insurance Company of North America) (“Century Indemnity”), ACE Property &
Casualty Company (fk&/a CIGNA Property and Casualty Company f’k/a Aetna Insurance
Company), and Westchester Fire Insurance Company (hereafter collectively referred to as
“Century Indemnity Parties”) entered into a settlement agreement with Metex pursuant to which
the Century Indemnity Parties reserved and did not assign to the Asbestos PI Trust certain

Claims against the Home, Liquidator and NYLB;
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WHEREAS, Century Indemnity submitted a Claim in the Home Liquidation in the
approximate amount of $5.5 million for Home’s purported pro rata share of defense and
indemnity in connection with Asbestos PI Claims between 2003 and 2010, which Claim was
denied by the Liquidator (hereafter this Claim, including any potential future or amended Claim
asserted by Century Indemnity and any Claims by the Century Indemnity Parties are referred to
as the “Century Indemnity Claim”). Century Indemnity is pursuing allowance of the Century
Indemnity Claim by the Liquidation Court, which Claim is opposed by Liquidator, and Century
Indemnity takes the position that the limits of the Insurance Policies have been impaired in the
amount of the Century Indemnity Claim;

WHEREAS, the Security Fund previously paid $14,016,147.38 to certain claimants,
including Liberty Mutual Insurance Company, a certain Other Insurer, and certain holders of
Asbestos Related Claims, in connection with Claims asserted against the Insurance Policies and
pursuant to orders entered by the Ancillary Receivership Court, which are identified in Exhibit A
attached hereto. Included in these payments was a payment in respect of Century Indemnity in
the amount of $399,949.26. The Security Fund will also pay an additional $408,849.50 to
certain claimants in connection with Claims asserted against the Insurance Policies pursuant to a
December 4, 2012 order of the Ancillary Receivership Court (upon the Bankruptcy Court’s
approval of a stipulation to be filed by Metex in its Chapter 11 Case regarding such payment). In
addition, other Asbestos PI Claims remain pending against the Security Fund;

WHEREAS, beginning in the mid-2000’s, a number of disputes arose among Kentile’s
Other Insurers (as defined below) and Metex regarding, among other things, the proper
allocation of defense costs and indemnity, and the available limits of coverage under the various

policies. The parties were unable to resolve these disputes through negotiation, and in 2008 one
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of the Other Insurers initiated an insurance-coverage action against Metex and the Other Insurers
in the New York Supreme Court captioned National Fire Insurance Company of Hartford, et al.,
v. Travelers Casualty and Surety Company, et al, Index No. 105522/2008 (the “Coverage
Action™). The Liquidator was named as a defendant in the Coverage Action but was dismissed.
Neither the Ancillary Receiver nor the Security Fund is a party to the Coverage Action;

WHEREAS, the Coverage Action directly impacts the ability of Kentile’s asbestos
claimants to recover under Kentile’s 1998 Plan. Although the Coverage Action remains
pending, it was stayed by the parties in mid-2012 to allow a consensual resolution and
settlements of coverage disputes and, as an integral part thereof, to allow solicitation of a Metex
prepackaged plan of reorganization dated June 29, 2012, which was attached as Exhibit 1 to the
Disclosure Statement with Respect to the Prepackaged Plan of Reorganization of Metex Mfg.
Corporation under Chapter 11 of the Bankruptcy Code dated June 29, 2012 (the “Prepackaged
Plan”);

WHEREAS, the Prepackaged Plan was created through a series of negotiations by Metex
with each of the solvent Kentile Insurers, the three law firms that represented the largest number
of asbestos personal injury claimants against Kentile in the tort system (the “Prepetition Asbestos
Claimants’ Committee”), and a representative of future claimants (the “Prepetition Future
Claimants’ Representative™);

WHEREAS, central to the Prepackaged Plan were settlement agreements between Metex
(entered into with the consent and participation of the Prepetition Asbestos Claimants’
Committee and the Prepetition Future Claimants’ Representative) and the eight solvent Other
Insurers (the “Insurance Settlement Agreements”), which, had the Prepackaged Plan been

approved, would have resulted in excess of $165 million being contributed by those Other
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Insurers to a section 524(g) trust for the benefit of current and future holders of Kentile asbestos
claims;

WHEREAS, on June 29, 2012 Metex began solicitation of its Prepackaged Plan;

WHEREAS, more than 84% of those voting on the Prepackaged Plan cast votes in
support, only 66.15% in amount of the claims voted in favor by the voting deadline.
Accordingly, the Prepackaged Plan could not be confirmed; '

WHEREAS, Metex subsequently determined it was in its best interest to file a chapter 11
case in order to (i) continue the stay of the Coverage Action and preserve the Insurance
Settlement Agreements, and (ii) seek confirmation of a plan in order to fund a 524(g) Trust (the
“524(g) Trust”) with the proceeds of the Insurance Settlement Agreements and an assignment of
Metex’s rights to other unresolved insurance assets (“Insurance Rights™); and

WHEREAS, Metex, NYLB and the Liquidator, subject to the terms and conditions of this
Agreement, now wish fully and finally to compromise and resolve all Claims by providing for
NYLB’s, Home’s and Liquidator’s participation in Metex's chapter 11 case, as more fully set
forth herein.

NOW, THEREFORE, intending to be legally bound, the Parties hereby agree as follows:

L Purposes

The purposes of this Agreement are: (a) subject to implementation of the Plan described
below, to resolve all Claims between Metex and Home, NYLB and Liquidator, including
Asbestos-Related Claims and Coverage Claims, (b) for Metex to consummate the Plan described
below, (c) for payment of the Settlement Amount by the Security Fund to the Asbestos PI Trust

to be made as specified below, (d) for all Asbestos PI Claims (as defined in the Plan) to be

! After the voting deadline of August 28, 2012, Metex received additional votes which, if counted, met the

two-thirds in amount standard of section 1126(c), thus making the Prepackaged Plan confirmable.
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channeled to the Asbestos PI Trust, and (¢) for Home, NYLB, and Liquidator to become
Asbestos Protected Parties, Settling Asbestos Insurance Entities, and Settling Asbestos Insurance
Protected Parties as defined under the Plan and to receive the protections of the 524(g)
Channeling Injunction, the 105 Injunction, and the 363 Injunction and to be released from all
Claims relating to or arising from the Insurance Policies in accordance with the terms and
conditions set forth in this Agreement, pursuant to the Plan and Confirmation Order.

IL. Definitions

The following definitions will apply to the listed terms wherever those terms appear
throughout the Agreement. Each defined term stated in a singular form shall include the plural
form; each defined term stated in plural form shall include the singular form; and each defined
term stated in the masculine form or in the feminine form or in the neuter form shall include all
others. The word "include" means "include but are not limited to;" the word "includes" means
"includes but is not limited to;" and the word "including" means "including but not limited to."

A. "Agreement” means this Settlement Agreement and Mutual Release.

B. "Approval Order" means a final non-appealable order approving the Agreement in
every respect and providing for the issuance of the 363 Injunction in favor of the Insurers, in
substantially the form of the order attached hereto as Exhibit "E".

C. "Asbestos PI Claim", except as otherwise expressly stated herein, means each of
the following: (a) a Metex Asbestos PI Claim; (b) a Derivative Liability Asbestos PI Claim; (¢)
an Indirect Asbestos PI Claim; (d) a Qualified Asbestos PI Claim (as defined in the Plan); and (¢)
a Direct Action Claim. Asbestos PI Claims shall not include Asbestos Property Damage Claims.

D. "Asbestos PI Trust" means a trust established pursuant to 11 U.S.C. §524(g), in

accordance with the terms of the Plan and consistent with the terms of this Agreement.
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E. " Asbestos Property Damage Claim" means any Claim or portion thereof against,
or any debt, liability, or obligation of, Metex, whether now existing or hereafter arising, whether
in the nature of or sounding in tort, or under contract, warranty, or any other theory of law,
equity, or admiralty for, arising out of, or resulting from, or attributable to directly or indirectly
the presence of asbestos in or on any property, including the cost of inspecting, maintaining,
encapsulating, repairing, decontaminating, removing, replacing or disposing of asbestos or
asbestos-containing products in buildings, other structures or other property arising from the
installation in, presence in, or removal from buildings or other structures of asbestos or asbestos-
containing products installed, manufactured, sold, supplied, produced, distributed, released or
marketed by Metex, or for which Metex is allegedly liable, including all related Claims, debts,
obligations, or liabilities for compensatory damages (such as proximate, consequential, general
and special damages) and punitive damages, and any crossclaims, contribution claims,
subrogation claims, reimbursement claims, indemnity claims, and other similar derivative Claims
against, or debt, liability of obligation of Metex. Asbestos Property Damage Claims shall not
include Asbestos PI Claims.

F. "Asbestos Protected Parties" means those Persons identified in the Plan as
protected by the 524(g) Channeling Injunction, including Home, NYLB, and Liquidator.

G. "Asbestos-Related Claims" means Asbestos PI Claims and Asbestos Property
Damage Claims. The term "Asbestos-Related Claims" also includes any Claim made by a
spouse, child, domestic partner, or other relative of a Person on whose behalf, or by whose
estate, an Asbestos PI Claim is brought and which arises out of that Asbestos PI Claim or
independently as a result of secondary exposure to asbestos relating to or resulting from Metex's

products or operations. Notwithstanding any of the foregoing, the term "Asbestos Related
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Claims" does not include Claims for workers' compensation under any state or federal law solely
to the extent that such Claims are covered by workers' compensation insurance.

H. "Bankruptcy Court" means the United States Bankruptcy Court for the Southern
District of New York.

L. "Business Day" means any day on which commercial banks are required to be
open for business in New York, New York.

J. "Chapter 11 Case" means the Chapter 11 bankruptcy reorganization case that was
filed by Metex in the Bankruptcy Court on November 9, 2012.

K. "Claim" means any and all present and future claims (including "claim" as
defined in Section 101 (5) of the Bankruptcy Code), complaints, petitions, cross-complaints,
counterclaims, asserted rights, demands (including "demand" as defined in Section 524(g)(5) of
the Bankruptcy Code), requests, suits, lawsuits, subpoenas, administrative proceedings, actions,
rights of action, causes of action, or choses in action, executions, liens, offsets, costs, expenses
(including court costs and attorneys' fees), judgments, orders, indemnity and/or defense
obligations, whether actual or potential, claimed or suspected, fixed or contingent, asserted or
unasserted, direct or indirect, whether presently known or unknown, whether asserted in law,
equity, admiralty, tort, contract or otherwise, whether obtained by subrogation, assignment, or
otherwise, and seeking any form of relief, including compensatory, punitive, extra-contractual,
statutory, fines, penalties, enforcement, declaratory judgment, injunctive relief, medical or
environmental monitoring, investigation, assessment, remediation, and on account of any alleged
injury, including, bodily injury, personal injury, disease, sickness, illness, death, fear of future
disease or injury, shock, mental injury or anguish and emotional distress, or any alleged property

damage, loss of use of property, diminution of value of property, or damage to natural resources.
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Without limiting the foregoing, "Claim" also includes any claim alleging bad faith, failure to act
in good faith, a violation of the covenant of good faith and fair dealing, and/or a violation of a
statute, regulation, or code, including statutes relating to unfair claims handling or settlement
practices or any other similar type of alleged misconduct or omission. For the avoidance of
doubt, present claims include claims that have been asserted in the past which have not been
fully and finally resolved.

L. "Committee" means the official committee of unsecured creditors that has been
appointed in the Chapter 11 Case.

M. "Conditional Payment" means any payment made for an Asbestos-Related Claim
pursuant to Section 1395y(b)(2)(B) of the MSPA, as defined below.

N. "Confirmation Order" means, as the context requires, the order or orders by the
District Court confirming the Plan under Section 1129 of the Bankruptcy Code or affirming an
order of the Bankruptcy Court confirming the Plan under Section 1129 of the Bankruptcy Code,
which shall contain, among other things, the 524(g) Channeling Injunction and 105 Injunction.

0. "Court Approval" means the occurrence of all of the following events: (i) the
entry by the Bankruptcy Court of the Approval Order; and (ii) the entry by the Bankruptcy Court
and affirmance by the District Court, of order(s): (a) confirming the Plan, and any amendments
thereto approved by Insurers; (b) providing that this Agreement is binding upon the Asbestos PI
Trust and all other parties-in-interest; (c) providing that, upon the effective date of the Plan,
Home, NYLB and Liquidator are Settling Asbestos Insurance Entities, Settling Asbestos
Insurance Protected Parties and Asbestos Protected Parties under the Plan, which shall be entitled
to the protections of the 524(g) Channeling Injunction and the 105 Injunction; (d) issuing the

524(g) Channeling Injunction and the 105 Injunction; (e) incorporating the 363 Injunction, and

10
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(f) renaming the NYLB Escrow Account to omit any reference to or obligation by NYLB with
regard to such Escrow Account, and (iii) the final resolution of any and all appeals of the order(s)
identified in (i) and (ii) above, the expiration of all appeal periods, and.thc foregoing order(s)
becoming final and non-appealable.

P. "Coverage Claims" means any and all present and future disputes, lawsuits,
controversies, Claims, demands, or rights, directly or indirectly, arising from, based upon,
attributable to, or derived from the Insurance Policies; and Insurers' alleged breach of any duties
to Metex, including the duty to act in good faith. "Coverage Claims" does not include disputes
arising under or with respect to the interpretation, construction or enforcement of this
Agreement.

Q. "Derivative Liability Asbestos PI Claim" means any Claim or portion thereof
against, or any debt, liability, or obligation of, Kentile, Metex, or a Metex Related Party (as
defined in the Plan), based upon a legal or equitable theory of liability in the nature of veil
piercing, alter ego, successor liability, fraudulent transfer, or conspiracy, upon which Kentile,
Metex, or a Metex Related Party (as defined in the Plan) is liable, or is allegedly liable, arising
out of, resulting from, or attributable to directly or indirectly, death, bodily injury, sickness,
disease, or any other actual or alleged personal injury, physical, emotional or otherwise, to
persons, caused, or allegedly caused, in whole or in part, directly or indirectly, by the presence
of, exposure to, alleged failure to warn about, or breach of warranty regarding asbestos,
including asbestos-containing products or materials engineered, designed, marketed,
manufactured, fabricated, constructed, sold, supplied, produced, installed, maintained, serviced,
specified, selected, repaired, removed, replaced, released, distributed, or in any way used by

Kentile, Metex or any Person for whose products or operations Kentile or Metex has liability or

11
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is alleged to have liability, but only to the extent arising, directly or indirectly, from acts,
omissions, business, or operations of Kentile or Metex including all related Claims, debts,
obligations, or liabilities for compensatory damages (such as loss of consortium, medical
monitoring, personal or bodily injury, wrongful death, survivorship, proximate, consequential,
general, and special damages). For purposes of this definition, "veil piercing, alter ego, successor
liability, fraudulent transfer, or conspiracy” claims shall include fraudulent transfer or fraudulent
conveyance claims under applicable state or federal law, denuding the corporation claims, single
business enterprise claims, claims that Kentile or Metex was the predecessor, mere
instrumentality, agent or alter ego of a Metex Related Party, trust fund claims, claims that a
Metex Related Party conspired with Kentile or Metex, and any causes of action against a Metex
Related Party that belong to the debtor or debtor in possession in the Chapter 11 Case, whether
or not included in the foregoing list.

R. "Direct Action Claim" means any Claim or portion thereof brought directly
against any Insurers by a Person other than Metex, directly or indirectly, arising from, based
upon, attributable to, or derived from the activities, products, conduct or work of Kentile or
Metex, or any other Person for whose products or operations Kentile or Metex has liability but
only to the extent of such liability, or any insurance contract that is, or may in the future be,
asserted to provide coverage for any of the aforementioned Claims, whether arising by contract,
in tort or under the laws of any jurisdiction (including any statute that gives a third party a direct
cause of action against an insurer), including any action for contribution, indemnification,
subrogation or similar relief by an insurer against any Insurers.

S. "District Court” means the United States District Court for the Southern District

of New York.

12
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T. "Effective Date" means the first date upon which all of the following have
occurred: (i) the Execution Date has occurred; (ii) Court Approval has been obtained; (iii) Other
Court Approval has been obtained, and (iv) the NYLB Escrow Account is renamed to omit any
reference to or obligation by the NYLB with regard to such Escrow Account.

U. "Environmental Claim" means any Claim (contingent or otherwise, arising under
statute or common law, at law or in equity, and including liability for response costs or natural
resource damages, fines or penalties) or any investigatory, remedial, or corrective obligation
arising under any applicable federal, statute, local or foreign statute, or regulation or similar
requirement having the force and effect of law, or judicial or administrative order or
determination, or common law, concerning public health or safety, workplace health and safety,
or pollution or protection of the environment (including all those pertaining to the presence, use,
production, generation, handling, transportation, treatment, storage, disposal, distribution,
labeling, testing, processing, discharge, release, threatened release, control or cleanup of any
hazardous materials, substances or wastes, chemical substances or mixtures, pesticides,
pollutants, contaminants, toxic chemicals, petroleum products or byproducts, polychlorinated
biphenyls, noise or radiation).

V. "Execution Date" means the first day upon which the Agreement shall have been
duly authorized and executed by each of the Parties or by its duly authorized undersigned
counsel and delivered to each of the Parties.

W.  “Extracontractual Claim” means any Claim alleging bad faith, failure to act in
good faith, a violation of the covenant of good faith and fair dealing, and/or violation of a statute,
regulation, or code, including statutes relating to unfair claims handling or settlement practices or

any other similar type of alleged misconduct or omissions.

13
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X. "FCR" means Lawrence Fitzpatrick, in his capacity as the Bankruptcy Court
appointee pursuant to Section 524(g)(4)(B)(i) of the Bankruptcy Code, designated legal
representative for the purpose of protecting, the rights of Persons who might assert "demands" as
defined in Section 524(g)(5) of the Bankruptcy Code.

Y. "524(g) Channeling Injunction" means an injunction in substantially the form
attached hereto as Exhibit C.

Z. "Governmental Unit" means "governmental unit" as defined by 11 U.S.C.§
101(27).

AA. "Indirect Asbestos PI Claim" means all cross-claims, contribution claims,
subrogation claims, reimbursement claims, indemnity claims, and other similar derivative Claims
or portions thereof against, or any debt, liability, or obligation of, Kentile or Mctéx or any
Insurers, whether or not any such Claim, debt, liability or obligation is reduced to judgment,
liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed, legal,
equitable, secured or unsecured, whether or not the facts of or legal bases therefore are known or
unknown, and whether in the nature of or sounding in tort, or under contract, warranty,
guarantee, contribution, joint and several liability, subrogation, reimbursement, or indemnity, or
any other theory of law, equity, or admiralty for, arising out of, resulting from, or attributable to
directly or indirectly, death, bodily injury, sickness, disease, or any other actual or alleged
personal injury, physical, emotional or otherwise, to persons caused, or allegedly caused, in
whole or in part, directly or indirectly, by the presence of, exposure to, alleged failure to warn
about, or breach of warranty regarding asbestos, including without limitation asbestos-containing
products or materials engineered, designed, markected, manufactured, fabricated, constructed,

sold, supplied, produced, installed, maintained, serviced, specified, selected, repaired, removed,
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replaced, released, distributed, or in any way used by Kentile or Metex or any Person for whose
products or operations Kentile or Metex has liability or is alleged to have liability, but only to the
extent arising, directly or indirectly from acts, omissions, business or operations of Kentile or
Metex (including the acts, omissions, business or operations of any other Person for whose
products or operations Kentile or Metex has liability, but only to the extent of Kentile’s or
Metex's liability for such acts, omissions, business, or operations) including all related Claims,
debts, obligations, or liabilities for compensatory damages (such as loss of consortium, medical
monitoring, personal or bodily injury, wrongful death, survivorship, proximate, consequential,
general, and special damages). Notwithstanding the foregoing, a Claim, Demand, allegation,
debt, liability or obligation shall only be an Indirect Asbestos PI Claim, to the extent of Kentile’s
or Metex's liability for that Claim, debt, liability or obligation.

BB. "Insurance Policies" means all insurance policies (including any known and
unknown comprehensive general liability policy, general liability policy, excess liability policy,
automobile policy, first-party property policy, wrap-up policy, site-specific policy or project
specific policy, whether such policy is primary, umbrella, excess, or otherwise, whether domestic
or foreign, and regardless of the policy territory covered, whether issued to Metex or otherwise)
that were issued or allegedly issued by Insurers to any Person prior to the Execution Date under
which Metex is or allegedly may be insured or entitled to any rights or benefits, including each
alleged insurance policy identified on the schedule attached to this Agreement as Exhibit B. With
respect to insurance policies issued by Insurers under which the legal entity known as "Metex
Corporation" or "Metex Mfg. Corporation" is a named insured or additional insured, if any, the
term "Insurance Policies" means only the insurance coverage provided under any such insurance

policies for Claims directly or indirectly, arising from, based upon, attributable to, or derived
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from the activities, conduct or work of the legal entity known as “Kentile Floors, Inc.” (as
distinguished from the legal entity known as "Metex Corporation" or "Metex Mfg. Corporation")
and the subsidiaries and affiliates of the legal entity known as Kentile Floors, Inc. The term
"Insurance Policies" does not include policies or portions of policies, if any, that provide only
workers compensation coverage.

CC. "Insurers" means collectively (i) NYLB and Liquidator, (ii) Home, (iii) Home’s
parents, direct and indirect subsidiaries, affiliates, divisions, holding companies, merged
companies, acquired companies (including City Insurance Company) solely in their capacities as
such; and (iv) any and all of each of the NYLB’s, Liquidator’s and Home’s present and former
officers, directors, shareholders, members, agents, employees, representatives, attorneys,
predecessors-in-interest, successors-in-interest, and assigns, if any, solely in their capacities as
such.

DD. "Kentile" means Kentile Floors, Inc., together with all of its various predecessors
and successors in interest including the debtor-in-possession and the reorganized debtor in the
Chapter 11 bankruptcy case captioned In re Kentile Floors, Inc., No. 92-B-46466 (Bankr.
S.D.N.Y.) (BRL).

EE. "Metex" means (i) Metex Mfg. Corporation, the debtor and debtor-in-possession
in the Chapter 11 bankruptcy case captioned In re Metex Mfg. Corporation, No. 12-14554
(Bankr. S.D.N.Y), (ii) Kentile, and (iii) to the fullest extent of Metex's right, power and authority
to bind them, each of its and their present and former officers, directors, shareholders, members,
agents, employees, parents, direct and indirect subsidiaries, affiliates, divisions, holding

companies, merged companies, acquired companies, representatives,' attorneys, predecessors-in -
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interest, successors-in-interest, including Reorganized Metex as defined in the Plan, executors,
administrators, and assigns, if any, each solely in its capacity as such.

FF. "Metex Asbestos PI Claim" means any Claim or portion thereof against, or any
debt, liability, or obligation of, Metex or any Insurers, whether now existing or hereafter arising,
whether in the nature of or sounding in tort, or under contract, warranty, or any other theory of
law, equity, or admiralty for, arising out of, resulting from, or attributable to directly or
indirectly, death, bodily injury, sickness, disease, or any other actual or alleged personal injury,
physical, emotional or otherwise, to persons, caused, or allegedly caused, in whole or in part,
directly or indirectly, by the presence of, exposure to, alleged failure to warn about, or breach of
warranty regarding asbestos, including, without limitation, asbestos containing products or
materials engineered, designed, marketed, manufactured, fabricated, constructed, sold, supplied,
produced, installed, maintained, serviced, specified, selected, repaired, removed, replaced,
released, distributed, or in any other way used by Metex or any other Person for whose products
or operations Metex has liability or is alleged to have liability, but only to the extent arising,
directly or indirectly, from acts, omissions, business, or operations of Metex (including the acts,
omissions, business, or operations of any other Person for whose products or operations Metex
has liability, but only to the extent of Metex's liability for such acts, omissions, business, or
operations) including all related Claims, debts, obligations, or liabilities for compensatory
damages (such as loss of consortium, medical monitoring, personal or bodily injury, wrongful
death, survivorship, proximate, consequential, general, and special damages). Notwithstanding
the foregoing, a Claim, debt, liability or obligation shall only be a Metex Asbestos PI Claim to

the extent of Metex's liability for that Claim, debt, liability or obligation.
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GG. "MSPA" means Medicare Secondary Payer Act, codified at 42 U.S.C. §1395y,
and the regulations promulgated thereunder, found at 42 C.F.R. §411.1 et. seq.

HH. "NYLB Escrow Account" means the escrow account that was created pursuant to
the Insurance Settlement Agreements between Metex and certain Other Insurers, and established
as a qualified settlement fund by order of the Bankruptcy Court on December 5, 2012.

I1. “Other Court Approval” means entry of final, non-appealable, and non-
reviewable orders approving this Agreement in every material respect (as reasonably determined
by NYLB and Liquidator) by (i) the Ancillary Receivership Court and (ii) the Liquidation Court.

1. "Other Insurers” means all insurers of Metex (other than Insurers as defined in
definition "CC" above) which issued insurance policies under which Metex is, or allegedly may
be, insured for Asbestos-Related Claims. "Other Insurers” includes, but is not limited to: Allianz
Global Risk US Insurance Company; Federal Insurance Company; Fireman's Fund Insurance
Company; Hartford Accident and Indemnity Company; Century Indemnity Company (as
successor to CCI Insurance Company, as successor to Insurance Company of North America, on
its own behalf and as successor to Indemnity Insurance Company of North America), ACE
Property & Casualty Company (f/k/a CIGNA Property and Casualty Company f/k/a Aetna
Insurance Company) and Westchester Fire Insurance Company; Liberty Mutual Insurance
Company; American Home Assurance Company, Granite State Insurance Company, National
Union Fire Insurance Company of Pittsburgh, PA. and National Fire Insurance Company of
Hartford.

KK. "Parties" means Metex, NYLB, Home, and Liquidator, collectively. A "Party"

means any of the Partics as indicated by the context.
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LL. "Person" means an individual, a corporation, a partnership, a joint venture, an
association, a trust, any other entity or organization, and any federal, state or local government or
any governmental or quasi-governmental body or political subdivision or any agency,
department, board or instrumentality thereof, including a Governmental Unit.

MM. "Plan" means the plan of reorganization to be filed by Metex which shall be
substantially similar to the Prepackaged Plan and shall contain the 105 Injunction and the 524(g)
Injunction and shall expressly incorporate the terms and conditions of this Agreement. The
Plan’s definition of “Asbestos PI Claim” shall be substantially similar to the definition of that
term in the Prepackaged Plan.

NN. "Plan Disapproval" means a final court order denying confirmation of the Plan
that is not subject to appeal.

00. "Property Damage Claims" means any and all Claims or portions of Claims that
may be asserted against Metex, alleging property damage, loss of use of property, diminution of
value of property, and damage to natural resources, including Claims alleging property damage
from asbestos.

PP.  "Requisite Votes" means votes in favor of the Plan that are no fewer than two
thirds (2/3) of the dollar value of Asbestos PI Claims (as defined in the Plan) that have voted on
the Plan and seventy-five (75%) percent in number of holders of Asbestos PI Claims (as defined
in the Plan) who have voted on the Plan.

QQ. "Releasors" means Kentile, Metex, their bankruptcy estates, any trust created
pursuant to a plan of reorganization of Metex for the purpose of resolving, liquidating, and (if
entitled to payment) paying Asbestos-Related Claims, together with their respective present and

former officers, directors, shareholders, members, agents, employees, parents, direct and indirect
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subsidiaries, affiliates, divisions, holding companies, merged companies, acquired companies,
representatives, attorneys, predecessors in interest, successors in-interest, executives,
administrators, and assigns.

RR. "Settlement Amount” means the remaining policy limit (hereafter referred to as
the “Remaining Policy Limit”) which is $10,983,852.62 (the $25,000,000 aggregate limit of the
Insurance Policies less the $14,016,147.38 in payments to date by the Security Fund in
connection with Asbestos-Related Claims) less (i) all other payments by the Security Fund in
respect to Asbestos-Related Claims that are paid by the NYLB prior to the Effective Date,
including the $408,849.50 to be paid pursuant to the December 4, 2012 order of the Ancillary
Receivership Court (which will be the subject of a stipulation to be filed in the Chapter 11 Case),
and (ii) the final allowed amount of the Century Indemnity Claim, if any, as reflected in a final
court order. For avoidance of doubt, the Remaining Policy Limit shall never exceed the
aggregate limit of $25 million less (i) all payments in respect to Asbestos-Related Claims made
by the Security Fund prior to the Effective Date and (ii) the final allowed amount of the Century
Indemnity Claim.

SS.  "Settlement Payee" means the Asbestos PI Trust.

TT. "105 Injunction" means a policy injunction substantially in the form attached
hereto as Exhibit D.

UU. "363 Injunction” means an injunction in the form contained in paragraph 12 of the
Approval Order attached hereto as Exhibit E.

III. Payments

A. Payments By Security Fund

l. Security Fund shall pay the Settlement Amount as follows:
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a. Within thirty (30) days after written notice to the NYLB and the
Liquidator of the Effective Date by Metex and/or the Asbestos PI Trust,
Security Fund shall pay $4 million of the Settlement Amount (“Initial
Payment”) to the Settlement Payee, subject to the Remaining Policy
Limit. Such payment shall be made either (i) by check delivered by
overnight delivery service at the address as directed by the Settlement
Payee, or (ii) by wire transfer pursuant to instructions as directed by the
Settlement Payee.
b. Within 30 days of written notice by Metex and/or the Asbestos PI
Trust to the NYLB and the Liquidator of the occurrence of both: (1) final
determination of the allowed amount of the Century Indemnity Claim
pursuant to a final, non-appealable court order and (2) the first
anniversary of the Effective Date, Security Fund shall pay to the
Settlement Payee the Remaining Policy Limit, if any, less the Initial
Payment. Such payment, if any, shall be made by either (i) by check
delivered by overnight delivery service at the address as directed by the
Settlement Payee, or (ii) by wire transfer pursuant to instructions as
directed by the Settlement Payee.
2. Security Fund is not acting as a volunteer in paying the Settlement
Amount or any portion thereof, and payment of the Settlement Amount by Security Fund reflects
potential liabilities and obligations to Metex for amounts Security Fund will be obligated to pay

on account of certain Claims.
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3. For the avoidance of doubt, Security Fund will have no obligation to pay
any portion of the Settlement Amount prior to the Effective Date.

B. NYLB Escrow Account

L. Metex agrees that no portion of the Settlement Amount shall be paid into
the NYLB Escrow Account and that neither NYLB, nor Home, nor Liquidator, has any
obligation with regard to the NYLB Escrow Account — payment or otherwise. Metex further
acknowledges that NYLB has never received any direction by Metex or Other Insurers to pay
any amounts into the NYLB Escrow Account, and NYLB has never paid any amounts to the
NYLB Escrow Account.

2. No later than the Effective Date, the NYLB Escrow Account shall be
renamed the “Security Escrow” to reflect the fact that (i) NYLB has never paid or funded any
portion of the NYLB Escrow Account, (ii) NYLB has no obligations or responsibilities with
regard to the NYLB Escrow Account, and (iii) no portion of the Settlement Amount shall be paid
to the NYLB Escrow Account.

IV. Releases

A. Release of Insurers by Releasors

Immediately upon the Effective Date, in consideration of the promises contained in this
Agreement as well as the release by Insurers, Releasors hereby fully release and forever
discharge Insurers from and against any and all Claims under the Insurance Policies, including
Asbestos-Related Claims, Property Damage Claims, Environmental Claims, Extracontractual
Claims, and Coverage Claims. The Insurance Policies are null and void and of no further force or
effect and any and all coverage otherwise available under the Insurance Policies is completely

and totally bought back and exhausted. Insurers shall have no further duties or obligations under
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or pursuant to the Insurance Policies, or otherwise, for, based upon, arising out of, related in any
way to, or concerning any claims against Releasors. Releasors further agree and covenant that
they shall not commence or continue in any manner any action or other proceeding of any kind
with respect to any such Claims described herein against Insurers.

This Release shall in no way prevent or restrict Metex or Insurers from enforcing any
rights under this Agreement.

B. Release by Insurers of Metex

Immediately upon the Effective Date, in consideration of the promises contained in this
Agreement as well as the release by Releasors, NYLB, for themselves, and the Liquidator, for
himself and for Home, hereby fully release and forever discharge Metex from and against any
and all Claims under the Insurance Policies, including Asbestos-Related Claims, Property
Damage Claims, Asbestos Property Damage Claims, Environmental Claims and Coverage
Claims. This Release shall in no way prevent or restrict (a) Metex or Insurers from enforcing any
rights under this Agreement, (b) Insurers’ rights, Claims and defenses in respect to the Century
Indemnity Claim or (c) NYLB from pursuing existing or future Claims in the Home Liquidation
in connection any and all payments made in respect to Asbestos Related Claims, including
payments made pursuant to this Agreement.

C. Release by Other Insurers

If Metex and/or the Asbestos PI Trust conclude settlements with any Other Insurer(s)
after the date hereof, a condition of such settlement will be that such Other Insurer provides a
release of Insurers of and from any and all Claims released in this Agreement. However,

Insurers acknowledge that Century Indemnity previously entered into a settlement with Metex
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which permits Century Indemnity to pursue its rights, if any, to allowance and payment of the
Century Indemnity Claim in the Home Liquidation.

D. Covenant Not to Sue

In the event any Claim against Insurers by any Other Insurer is or has been transferred or
assigned to Metex, Reorganized Metex and/or the Asbestos PI Trust pursuant to a settlement
with such Other Insurer, confirmation of the Plan, or otherwise, Metex, Reorganized Metex and
the Asbestos PI Trust hereby agree and covenant that they shall not commence or continue in any
manner any action or other proceeding of any kind with respect to any such Claim against
Insurers. Metex represents that it has not asserted any Claim against Insurers in the Coverage
Action, and Metex, Reorganized Metex and the Asbestos PI Trust agree and covenant that they
shall not assert any Claim against Insurers in the Coverage Action. Metex further represents that
with the exception of the Century Indemnity Claim, the Other Insurers have assigned to the
Asbestos PI Trust all of their rights and Claims against Insurers arising from Asbestos PI Claims
(as defined in the Plan) pursuant to their Insurance Settlement Agreements.

E. Judgment Reduction

1. In the event any matter brought by Metex and/or the Asbestos PI Trust
against any Other Insurer proceeds to an adjudication on the merits, whether in court or another
tribunal with jurisdiction, which determines that Metex or the Asbestos PI Trust, or any of them,
would have been entitled to coverage from Insurers under one or more Insurance Policies for
certain amounts and the recovery Metex or the Asbestos PI Trust obtains against such Other
Insurer includes amounts actually attributed or clearly attributable to Insurers, Metex agrees that

neither Metex nor the Asbestos PI Trust will seek to obtain payment from such Other Insurer of
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any sum that represents Insurers' attributed or allocated share of any defense or indemnity
obligation (if any) owed to Metex or the Asbestos PI Trust.

2. In the event Metex or the Asbestos PI Trust obtains a judgment or binding
arbitration award against any Other Insurer in any insurance coverage proceeding and any such
Other Insurer obtains a judgment or binding arbitration award against Insurers in the same or
another proceeding based upon a Claim released pursuant to this Agreement, then Metex and/or
the Asbestos PI Trust will cause Insurers not to be subjected to liability for the judgment or
binding arbitration award against it by reducing such judgment or binding arbitration award
against the Other Insurer by subtracting from such judgment or award the share of the judgment
or award, if any, which is actually attributed or clearly attributable to Insurers. To ensure that
such a reduction is accomplished, Insurers shall be entitled to assert this Subsection of this
Agreement as a defense in any action against them for any such portion of the judgment or
binding arbitration award, and shall be entitled to have the court or appropriate tribunal issue
such orders as are necessary to effectuate the deduction to protect Insurers from any liability for
the judgment or binding arbitration award.

3. The Plan shall provide that, if any Other Insurer asserts that it has a Claim
for contribution, indemnity, subrogation, or other relief against Insurers arising out of or based
on any Claim that is channeled to the Asbestos PI Trust, such Other Insurers' Claim may be
asserted as a defense against the Asbestos PI Trust in any action, the Asbestos PI Trust shall
assert all rights of Insurers in response thereto, and, to the extent that such Claim against Insurers
is determined to be valid by the court presiding over such action, the liability of such Other
Insurer to the Asbestos PI Trust shall be reduced by the value of such Other Insurer's Claim as so

determined against Insurers.
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F. Consultation with Counsel

Each of the Parties has reviewed and consulted with counsel regarding the provisions of
California Civil Code Section 1542, and each of the Parties agrees not to assert the provisions of
California Civil Code Section 1542, or any similar law, against any other Party for the purpose of
attempting to invalidate the release of any Claims that said Party did not know of or suspect at
the time of the execution of this Agreement. Each of the Parties expressly understands and agrees
to the release of all Claims described herein, whether known or unknown.

V. Representations and Warranties of the Parties

Unless indicated otherwise, each of the Parties or their representatives, as applicable,
separately represents and warrants as follows:

A. Subject to the entry of the Approval Order, Metex represents that it has the
requisite right, power and authority to enter into this Agreement and to perform the obligations
imposed on it by this Agreement on its own behalf and on behalf of Kentile and each of the other
Persons within the definition of Metex.

B. Subject to approval of this Agreement by the Liquidation Court and the Ancillary
Receivership Court, NYLB and the Liquidator represent that they have the requisite right, power
and authority to enter into this Agreement and to perform the obligations imposed on them by
this Agreement.

C. Certain Asbestos PI Claims have been filed or asserted against Home in the Home
Liquidation and against the NYLB. After the Effective Date, the Liquidator and NYLB will
deny such Asbestos PI Claims in reliance upon the 524(g) Channeling Injunction, the 105
Injunction and/or the 363 Injunction, and Metex and NYLB and Liquidator agree that if any

Asbestos PI Claim (as defined in the Plan) continues to be asserted against Insurers, Metex or the

26



12-14554-brl  Doc 209-1 Filed 05/09/13 Entered 05/09/13 18:06:59  Exhibit A
Pg 43 of 79

Asbestos PI Trust will cooperate reasonably to establish that the 524(g) Channeling Injunction,
the 105 Injunction and/or the 363 Injunction enjoins such Claim as to Insurers, and to enforce
such Injunctions for the protection of Insurers. For avoidance of doubt, Metex acknowledges
that Century Indemnity’s prosecution of the Century Indemnity Claim shall not be barred after
the Effective Date and Insurers acknowledge that Metex and Asbestos PI Trust shall have no
obligation to undertake any actions to enforce the Injunctions with regard to Century Indemnity’s
prosecution of the Century Indemnity Claim in the Home Liquidation.

D. This Agreement has been thoroughly negotiated and analyzed by each Party's
counsel and has been executed and delivered in good faith, pursuant to arms'-length negotiations,
and for value and valuable consideration.

E. Each Party has expressly authorized its undersigned representative to execute this
Agreement on the Party's behalf as its duly authorized agent, and the Person signing this

Agreement on behalf of each Party represents and warrants that that Person is so authorized.

VL Effectiveness of Agreement

A. This Agreement shall become effective and binding upon the Effective Date.

B. On Liquidator’s or NYLB’s request, Metex shall take such further action as
reasonably necessary so that Coverage Claims and Direct Action Claims against Insurers are
stayed during the pendency of the Chapter 11 Case. This Subsection B shall be effective and
binding upon the Parties upon the Execution Date. For avoidance of doubt, Metex shall have no
obligation to undertake any such actions with regard to Century Indemnity’s prosecution of the
Century Indemnity Claim in the Home Liquidation.

VII.  The Plan
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A. The Plan Process

1. Provided the Plan is consistent with the terms of this Agreement, Metex
has not breached any of its obligations under this Agreement, the Plan and Confirmation Order
do not matertally alter or adversely affect the interests of Insurers under this Agreement, Metex
does not seek to amend the Plan or any documents related to the Plan which amendment is
materially inconsistent with this Agreement, and Metex does not undertake any other action that
adversely affects the interests of Insurers under this Agreement or is materially inconsistent with
the Plan, NYLB and Liquidator hereby agree not to oppose Metex's Plan.

2. Notwithstanding anything to the contrary contained in this Agreement or
the Approval Order, if the terms of the Plan (including definitions therein) filed in the Chapter 11
Case, or any amendments thereto, are changed without the Insurers' consent in such a way that
the Asbestos PI Trust may not be established and/or the injunctive protections provided to
Insurers by the confirmed plan are materially narrower in scope than the injunctive protections
that would have been provided by the terms of the Prepackaged Plan, NYLB or the Liquidator
may, at their option, rescind this Agreement, in which case this Agreement shall be null and
void.

3. Except upon the occurrence of one or more of the events set forth in
Section VII1 of the Agreement as a basis for giving notice that the Agreement shall become null,
void and without effect, or upon the consent of Metex, NYLB and Liquidator shall not seek to
lift the automatic stay for any purpose during the Chapter 11 Case, except that the Liquidator or
NYLB may seek to lift the automatic stay (or determine its application) as to the Century

Indemnity Claim in the Liquidation Court and Metex agrees it shall assent to a request to lift the
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automatic stay for this purpose conditioned upon Metex being permitted to intervene in the
proceeding concerning the Century Indemnity Claim.

B. Provisions Relating to the Plan

In addition to the items set forth in Sections IV.A-E, the following elements shall be
included in the Plan:

1. The Plan shall contain the 524(g) Channeling Injunction and the
105 Injunction, which pursuant to the Approval Order shall not impair, enjoin or otherwise apply
to (i) any claims that NYLB has asserted or may assert in the future in the Home Liquidation and
(i) any defenses or setoffs to the Century Indemnity Claim that may be asserted by Liquidator in
the Home Liquidation. The Asbestos PI Trust will be a "qualified settlement fund" within the
meaning of Section 468B of the Internal Revenue Code and regulations issued pursuant to that
section.

2. Except as otherwise provided in this Agreement, Liquidator and NYLB
shall assign to the Asbestos PI Trust all of their rights and Claims against Metex's Other Insurers
arising from Asbestos PI Claims (as defined in the Plan), including contribution rights arising
from payments for indemnity, attorneys' fees and expenses, or otherwise, against Other Insurers
and the Asbestos PI Trust may, in its sole discretion, prosecute such Claims. For avoidance of
doubt, NYLB does not assign to the Asbestos PI Trust, and expressly retains (a) any and all
rights, Claims, and proceeds relating to Claims that NYLB has asserted or may assert in the
Home Liquidation and (b) all rights, Claims and defenses in respect to the Century Indemnity
Claim. Liquidator does not assign Liquidator’s or Home’s rights, Claims, or defenses which are
~ all reserved under this Agreement with regard to the Century Indemnity Claim, including the

right to recover from Century Indemnity for the time value of the amounts held by Century

29



12-14554-brl  Doc 209-1 Filed 05/09/13 Entered 05/09/13 18:06:59  Exhibit A
Pg 46 of 79

Indemnity as setoffs pursuant to the Century Indemnity Claim as determined in the Liquidation
Court. Metex's Claims against Other Insurers arising from Asbestos PI Claims (as defined in the
Plan) shall be assigned to the Asbestos PI Trust and may be prosecuted by the Asbestos PI Trust
in its sole discretion. The Plan and the Asbestos PI Trust Agreement shall contain such terms as
are necessary or appropriate to preserve Metex's rights and the rights of the Asbestos PI Trust
and its beneficiaries against Other Insurers.

3. The Plan's trust distribution procedures shall be agreed to by the FCR and
the Committee, and shall reasonably assure that the Asbestos PI Trust will value, and be in a
financial position to pay, Asbestos PI Claims (as defined in the Plan) in substantially the same
manner.

4. The Plan and/or its Asbestos PI Trust agreement shall provide, with
respect to any Conditional Payment made to any holder of an Asbestos PI Claim (as defined in
the Plan) the language in substantially the form of Exhibit F.

5. The Plan and/or Confirmation Order shall provide that the Asbestos PI
Trust is bound by the Plan and this Agreement and that the Asbestos Pl Trust shall indemnify
Asbestos Protected Parties from any liability or alleged liability arising out of, or resulting from,
or attributable to, an Asbestos PI Claim (as defined in the Plan), after the Effective Date.

6. The Plan shall provide for damages, injunctive relief, attorneys' fees, costs
and expenses in favor of Insurers against the Asbestos PI Trust in the event of injury or loss
suffered by Insurers as a result of a violation or breach of the requirements of the Plan by the
Asbestos PI Trust.

7. The Plan shall require that the Confirmation Order contains a provision

reaffirming the Approval Order.
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8. The only impaired class in the Plan shall be Asbestos PI Claims (as
defined in the Plan). Neither the holders of Claims other than Asbestos PI Claims (as defined in
the Plan) nor holders of interests in Metex shall be impaired by the Plan.

C. Metex, NYLB and Liquidator expressly acknowledge and agree that any breach
of their respective obligations under Section VIL.B is not adequately compensable by monetary
damages, and therefore, that such obligations are subject to the remedy of specific performance
by order of the Bankruptcy Court.

VIII. Rights and Obligations of Parties in the Event of Plan Disapproval or Other

Termination Event

In the event of Plan Disapproval, or in the event that the Chapter 11 Case is dismissed or
converted to a case under Chapter 7 of the Bankruptcy Code prior to the Effective Date, the
Bankruptcy Court confirms a plan other than the Plan that provides for materially different and
lesser protections to the Insurers than required under this Agreement or the Plan contemplated
under this Agreement, the Approval Order and the Confirmation Order do not become final and
non-appealable, or entry by the Bankruptcy Court or District Court of an order that provides that
Insurers are not entitled to the benefits of the 524(g) Channeling Injunction, 105 Injunction, and
363 Injunction, this Agreement shall become null, void, and without effect, Insurers shall have
no obligation to pay the Settlement Amount, and none of the parties shall be bound by the
Approval Order.

IX. Cooperation

Metex and NYLB, and Liquidator will each use commercially reasonable efforts to
obtain the outcomes sought by this Agreement, including Court Approval and Other Court

Approval. Metex, NYLB and Liquidator each agrees to take such steps and to cxecute such
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documents as may be reasonably necessary or proper to effectuate the purpose and intent of this
Agreement and to preserve its validity and enforceability. In the event that any action or
proceeding of any type whatsoever is commenced or prosecuted by any Person not a Party hereto
to invalidate, interpret, or prevent the validation, enforcement, or carrying out of all or any of the
provisions of this Agreement, Metex, NYLB and Liquidator mutually agree, represent, warrant,
and covenant to cooperate fully in opposing such action or proceeding.

X. Entire Agreement

This Agreement constitutes a single integrated written contract that expresses the entire
agreement and understanding among the Parties with respect to matters that are the subject of
this Agreement. Except as otherwise expressly provided, this Agreement supersedes all prior
communications, settlements, and understandings among the Partics and their representatives
regarding the matters addressed by this Agreement. Except as explicitly set forth in this
Agreement, there are no representations, warranties, promises, or inducements, whether dral,
written, expressed, or implied, that in any way affect or condition the validity of this Agreement
or alter or supplement its terms. Any statements, promises, or inducements, whether made by any
Party or any agents of any Party, that are not contained in this Agreement shall not be valid or
binding.

XI. No Admissions

A. This Agreement represents a compromise of disputed Claims and shall not be
construed as an admission by any Party of any liability, duties, rights or obligations arising under
the Insurance Policies. Except as necessary to enforce any undertakings set forth in this
Agreement, nothing contained in this Agreement is or shall be deemed to be an admission: (i) by

or on behalf of NYLB, Home or Liquidator that Metex was or is entitled to any insurance
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coverage with respect to Asbestos-Related Claims and/or any other Claims, or as to the validity
of any of the coverage positions that have been or could have been asserted by Metex, including
in the Coverage Action and/or Coverage Claims; or (ii) by Metex as to the validity of any of the
coverage positions or defenses to coverage that have been or could have been asserted by
Insurers with respect to Asbestos-Related Claims and/or any other Claims, including in the
Coverage Action and/or Coverage Claims.

B. By entering into this Agreement, the Parties have not waived nor shall be deemed
to have waived any right, obligation, privilege, defense or position they may have asserted or
might assert in connection with any Claim, matter, Person or insurance policy outside the scope
of this Agreement. No Person, other than the Parties hereto and, after the "Effective Date" of the
Plan, the Asbestos PI Trust, shall have any legally enforceable rights or benefits under this
Agreement.

C. The Parties agree that no part of this Agreement may be used in any proceeding as
evidence of the respective rights, duties or obligations of the Parties under the Insurance Policies.
All actions taken and statements made by persons or their representatives relating to this
Agreement, including its negotiation, development and implementation, shall relate to this
Agreement only and shall be without prejudice or value as precedents, and shall not be taken as a
standard by which other matters may be judged. This Agreement and the negotiations and
communications related thereto, shall not be offered or used in any court or other proceeding to
create, prove or interpret any obligations of the Parties under the Insurance Policies, or as
evidence of any right or duty or breach of any right or duty owed or allegedly owed by any Party
to any other Party or other person or entity under the Insurance Policies. Any cvidence of the

terms of this Agreement or negotiations or discussions associated with this Agreement shall be
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inadmissible in any action or proceeding for purposes of establishing any rights, duties, or
obligations of the Parties, except in (i) an action or proceeding to enforce the terms of this
Agreement, (ii) any possible action or proceeding between Insurers and any of their reinsurers or
retrocessionaires, or (iii) as otherwise provided herein.

XII.  Construction

This Agreement was negotiated among the parties hereto at arms' length and in good
faith, with each signatory receiving advice from independent legal counsel. It is the intent of the
signatories that no part of this Agreement be construed against any of the parties hereto because
of the identity of the drafter or the fact that Insurers or any other Person within the definition of
Insurers is an insurance company or other entity. It is agreed among the signatories hereto that
this is not an insurance contract and that no special rules of construction apply to this Agreement,
including the doctrine of contra proferentem.

XIII. Headings

Titles and captions contained in the Agreement are inserted only as a matter of
convenience and are for reference purposes only. Such titles and captions in no way are intended
to define, limit, expand or describe the scope of this Agreement, nor the intent of any provision
thereof.

XIV. Execution and Delivery

This Agreement may be executed in counterpart originals, all of which, when so executed
and taken together, shall be deemed an original and all of which shall constitutec one and the
same instrument. Each counterpart may be delivered by facsimile or email (as a .pdf attachment),

and a faxed or emailed signature shall have the same force and effect as an original signature.
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XV. No Waiver

Neither the waiver by a Party hereto of a breach of or a default under any of the
provisions of this Agreement, nor the failure of a Party, on one or more occasions, to enforce any
of the provisions of this Agreement or to exercise any right or privilege hereunder shall
thereafter be construed as a waiver of any subsequent breach or default of a similar nature, or as
a waiver of any such provisions, rights, or privileges hereunder.

XVI. No Modification

No change or modification of this Agreement shall be valid unless made in writing and
signed by the Parties or their respective counsel and, after the "Effective Date” of the Plan, the
Asbestos PI Trust.

XVII. Governing Law

This Agreement shall be governed by, and shall be construed in accordance with, the
substantive laws of the State of New York without regard to its choice of law rules.

XVIII. Notices

Unless another Person is designated, in writing, for receipt of notices hereunder, notices
to the respective Parties shall be sent to the following Persons by pre-paid overnight delivery or
by e-mail (as a .pdf attachment):

FOR METEX Metex Mfg. Corporation, Debtor-in-Possession
9 Park Place
Great Neck, NY 11021
Attention: Tony Miceli
tm@unitedcapitalcorp.net

With a copy to: Paul E. Breene, Esquire
Reed Smith LLP
599 Lexington Avenue
New York, NY 10022
pbreene@reedsmith.com
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and

Paul M. Singer, Esquire
Reed Smith LLP

225 Fifth Avenue
Pittsburgh, P A 15222
psinger@reedsmith.com

FOR LIQUIDATOR The Home Insurance Company in Liquidation
61 Broadway, 6" Floor
New York, New York 10006
Attention: Thomas W. Kober, Chief Claims Officer
tom.kober@homeinsco.com

With copies to: J. Christopher Marshall, Esquire
Civil Bureau
New Hampshire Department of Justice
33 Capitol Street
Concord, New Hampshire 03301-6397
christopher.marshall@doj.nh.gov

and

J. David Leslie, Esquire
Rackemann, Sawyer & Brewster;
160 Federal St.

Boston, MA 02110
dleslie@rackemann.com

FORNYLB New York Liquidation Bureau
110 William Street
New York, NY 10038
Attn.: Director, Claims Division
erussell@nylb.org

and

New York Liquidation Bureau
110 William Street

New York, NY 10038

Attn.: General Counsel

jpkelly@nylb.org

IN WITNESS WHEREOF, the Parties have executed this Agreement by their duly

authorized representatives.
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METEX
(as defined in Section I1.EE)

By: : /

.
Na%l //)7 TeEsT
Title: TS T

Date: S - 9-13

ROGER A. SEVIGNY, INSURANCE COMMISSIONER OF THE STATE OF NEW
HAMPSHIRE, AS LIQUIDATOR OF THE HOME INSURANCE COMPANY

Name:
Title:
Date:

THE SUPERINTENDENT OF FINANCIAL SERVICES OF THE STATE OF NEW YORK AS
ADMINISTRATOR OF THE NEW YORK PROPERTY/CASUALTY SECURITY
FUND AND AS ANCILLARY RECEIVER OF THE HOME INSURANCE COMPANY

By:
Name:
Title:
Date:
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METEX
(as defined in Section II.EE)

By:
Name:
Title:
Date:

ROGER A. SEVIGNY, INSURANCE COMMISSIONER OF THE STATE OF NEW
HAMPSHIRE, AS LIQUIDATOR OF THE HOME INSURANCE COMPANY

By: \/%-ﬁ 1AV ‘f/lﬁt-‘

Thomas W. Kober

Name:
Title: Chief Claims Officer
Date: May 6, 2013

THE SUPERINTENDENT OF FINANCIAL SERVICES OF THE STATE OF NEW YORK AS
ADMINISTRATOR OF THE NEW YORK PROPERTY/CASUALTY SECURITY
FUND AND AS ANCILLARY RECEIVER OF THE HOME INSURANCE COMPANY

By:

Name:
Title:
Date:
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METEX
(as defined in Section ILEE)

By:

Name:
Title:
Date:

ROGER A. SEVIGNY, INSURANCE COMMISSIONER OF THE STATE OF NEW
HAMPSHIRE, AS LIQUIDATOR OF THE HOME INSURANCE COMPANY

Name:
Title:
Date:

THE SUPERINTENDENT OF FINANCIAL SERVICES OF THE STATE OF NEW YORK AS
ADMINISTRATOR OF THE NEW YORK PROPERTY/CASUALTY SECURITY
FUND AND AS ANCILLARY RECEIVER OF THE HOME INSURANCE COMPANY

MJ»QGU%

Name: Michael J. Casevy

<oF
<N

Title: Acting Special Deputy Superintendent
Date: Mayv 7, 2013
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Exhibit A

Court Order 159 - $2,449,940.28 paid directly to Liberty Mutual on August 23,2011
Court Order 164 - $676,268.98 paid directly to Liberty Mutual on October 28, 2011
Court Order 165 - $1,520,531.83 paid directly to Liberty Mutual on February 8, 2012

Court Order 166 - $349,867.50 paid directly to the McGivney & Kluger escrow account on
June 22, 2012

Court Order 170 - $621,131.50 paid directly to the McGivney & Kluger escrow account on
July 27, 2012

Court Order 172 - $991,602.15 paid directly to the McGivney & Kluger escrow account on
July 6, 2012

Court Order 174 - $1,003,173.50 paid directly to the McGivney & Kluger escrow account on
June 22,2012

Court Order 175 - $942,939.00 paid directly to the McGivney & Kluger escrow account on
July 6, 2012

Court Order 178 - $5,460,692.64 paid directly to the McGivney & Kluger escrow account

Total paid to date - $14,016,147.38

Amount expected to be paid:

Court Order 181 - $408,849.50 to be paid directly to the McGivney & Kluger escrow account,
per order of Ancillary Receivership Court and stipulation approved by the Bankruptcy Court if
paid prior to approval of the settlement agreement by the Bankruptcy Court.
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Exhibit B

Insurance Policies

Alleged Insuxance Policies with Kentlle Floors, Inc.

Issumg Company

Alleged Policy No:-

 Alleged Pohcy Period

Home Insurance Company

HEC - 9345894

1/1/77 - 1/1/78

Home Insurance Company

HEC - 9655432

1/1/78 - 1/1/79

Home Insurance Company

HEC - 9802011

1/1/79 - 1/1/80

Home Insurance Company

HEC - 9834671

1/1/80 - 1/1/81

Home Insurance Company

HEC -9911128

1/1/81 - 1/1/82
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Exhibit C

11.4 Asbestos PI Channeling Injunction.

In order to supplement the injunctive effect of the Discharge Injunction in Article
11.2 and pursuant to § 524(g) of the Bankruptcy Code, the Confirmation Order shall provide for
the following Asbestos PI Channeling Injunction to take effect as of the Effective Date:

(@  Terms.

To preserve and promote the settlements contemplated by and provided for in the
Plan and to supplement, where necessary, the injunctive effect of the discharge both provided by
§$ 1141 and 524(a) of the Bankruptcy Code and as described in Articles 11.1 and 11.2 of the
Plan and pursuant to the exercise of the equitable jurisdiction and power of the Bankrupicy
Court and the District Court under § 524(g) of the Bankruptcy Code, all Entities which have
held or asserted, which hold or assert, or which may in the future hold or assert an Asbestos PI
Claim against the Asbestos Protected Parties (or any of them) shall be permanently stayed,
restrained, and enjoined from taking any action for the purpose of directly or indirectly
collecting, recovering, or receiving payments, satisfaction, or recovery with respect to any
Asbestos PI Claim, including, but not limited to:

(1) Commencing or continuing in any manner any action or other
proceeding of any kind with respect to any Asbestos PI Claim against any of
the Asbestos Protected Parties, or against the property of any Asbestos
Protected Party with respect to any such Asbestos PI Claim;

(i) Enforcing, attaching, collecting, or recovering, by any manner or
means, any judgment, award, decree, or order against any of the Asbestos
Protected Parties or against the property of any Asbestos Protected Party with
respect to any Asbestos PI Claim;

(i) Creating, perfecting, or enforcing any Lien of any kind against any
Asbestos Protected Party or the property of any Asbestos Protected Party with
respect to any Asbestos PI Claim;,

(iv) Except as otherwise specifically provided in the Plan, asserting or
accomplishing any setoff, right of subrogation, indemnity, contribution, or

recoupment of any kind against any obligation due any Asbestos Protected
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Party or against the property of any Asbestos Protected Party with respect to
any Asbestos PI Claim; and

(v) Taking any act, in any manner, in any place whatsoever. against
any of the Asbestos Protected Parties or their property, that does not conform
to, or comply with, the provisions of the Plan Documents pertaining to an

Asbestos PI Claim.

11.5 Limitations of Asbestos PI Channeling Injunction.

The releases set forth in the Plan and the injunction set forth in Article 11. 4
above shall not enjoin:

(a) the rights of Entities to the treatment accorded to them under Articles 1]
and 1V of the Plan above, as applicable, including the rights of Entities with Asbestos PI Claims
to assert such Claims or Demands against the Asbestos PI Trust in accordance with the Asbestos

PI Trust Distribution Procedures;

(b)  the rights of Entities to assert any Claim, debt, obligation, or liability for
payment of Asbestos PI Trust Expenses against the Asbestos PI Trust;, and

(©) the rights of the Reorganized Metex or the Asbestos PI Trust to take any
action with respect to any and all of the Asbestos Insurance Policies, subject to the terms of any
applicable Insurance Settlement Agreement. [Note: “the Reorganized Metex” are how the

words appear in the pre-pack Pianj
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Exhibit D

POLICY INJUNCTION

11.6 Asbestos Insurance Policy Injunction. /n order to give further effect to the
Insurance Settlement Agreements which are a significant part of the Plan, the Confirmation
Order shall contain an injunction, pursuant to section 105(a) of the Bankruptcy Code,
permanently and forever prohibiting and enjoining the commencement, conduct, or continuation
of any Claim (including any Claim under California Insurance Code § 11580 or its subdivisions
or similar statutes in any jurisdiction), Demand, action or cause of action, whether known or
unknown, present or future, the employment of process or any act to collect, recover from, or
offset any Claim or Demand, known or unknown, present or future, against any Settling Asbestos
Insurance Protected Party based on, arising from, or attributable to, in any way, an Asbestos
Insurance Policy or Other Insurance Policy insuring Kentile or Metex, but such injunction
pursuant to section 105(a) of the Bankruptcy Code shall not affect or modify the rights of
persons insured under policies of insurance except to the extent released in an Insurance
Settlement Agreement approved by the Bankruptcy Court. The protection of the foregoing

injunction includes but is not limited to:

(a) any and all Claims that are based in whole or in part on the insurance
relationship between the Settling Asbestos Insurance Protected Party and Kentile or Metex
arising from, attributable to, in any way, or under an Asbestos Insurance Policy or Other
Insurance Policy, whether arising from statute, common law, or otherwise, including, but not
limited to, any such Claim that is:

() based on the defense, handling, settlement, trial, or appeal
of a Claim against Kentile or Metex,

(ii)  based directly or indirectly on allegedly suppressed or
inappropriate settlement values or the alleged failure to assert Claims due
to the conduct of any of a Settling Asbestos Insurance Protected Party,
Kentile or Metex or their respective counsel, with respect to Claims against

Kentile or Metex,
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(iii)  alleging conspiracy or concert of action between any of Kentile or
Metex and any Settling Asbestos Insurance Protected Party to suppress the
knowledge of the hazards of asbestos,

(iv)  alleging failure to disclose facts or information concerning
asbestos learned or acquired as a result of the insurance relationship
between a Settling Asbestos Insurance Protected Party and Kentile or
Metex,

(v) based on, arising from, or attributable to, in any way, any surveys
or loss prevention and control activities undertaken or not undertaken, or
allegedly undertaken or allegedly not undertaken with respect to Kentile or
Metex by a Settling Asbestos Insurance Protected Party, or

(vi)  alleging misconduct or wrongdoing of any kind whatsoever by a
Settling Asbestos Insurance Protected Party based on, arising from, or
attributable to, in any way, an Asbestos PI Claim, or an Asbestos Insurance
Policy or Other Insurance Policy; and

any and_ all Claims that are based in whole or in part on any alleged

breach by a Settling Asbestos Insurance Protected Party of the duty of good faith and fair

dealing, unfair claims practices, unfair trade practices, bad faith, violations of any statute,

regulation or code (except violations of any criminal law that has resulted in a criminal charge),

or any other type of extra-contractual liability based on, arising from, or attributable to, in any

T

way, an Asbesios PI Claim or an Asbesios Insurance Policy or Other Insurance Policy.
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Exhibit E

Approval Order

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re:
METEX MFG. CORPORATION
(f/k/a Kentile Floors, Inc.)

Chapter 11

Case No. 12-14554 (BRL)
the Debtor.

Nt N N e’ N N N

ORDER APPROVING SETTLEMENT AGREEMENT AND MUTUAL RELEASE
BETWEEN METEX AND ROGER A. SEVIGNY, INSURANCE COMMISSIONER OF
THE STATE OF NEW HAMPSHIRE, AS LIQUIDATOR OF THE HOME INSURANCE
COMPANY, AND THE SUPERINTENDENT OF FINANCIAL SERVICES OF THE
STATE OF NEW YORK AS ADMINISTRATOR OF THE NEW YORK
PROPERTY/CASUALTY INSURANCE SECURITY FUND AND AS ANCILLARY
RECEIVER FOR THE HOME INSURANCE COMPANY

Having heard and considered the Debtor’s Motion (the “Motion”, Dkt. No. )! for an
Order: (i) approving the Settlement Agreement and Mutual Release between Metex Mfg,
Corporation f/k/a Kentile Floors, Inc. (“Metex” or “Debtor”), Roger A. Sevigny, Insurance
Commissioner of the State of New Hampshire, as Liquidator (“Liquidator’”) of The Home
Insurance Company (“Home”), and the Superintendent of Financial Services of the State of New
York as Administrator of the New York Property/Casualty Insurance Security Fund and as
Ancillary Receiver of Home, in each case by his agent, the Acting Special Deputy
Superintendent (collectively, “NYLB”) (NYLB, Home and Liquidator are collectively referred to

as the “Insurers™), a copy of which is attached as Exhibit __ to the Motion (the “Settlement

Agreement”); (ii) approving the assumption of the Settlement Agreement; (iii) approving the sale

: Capitalized Terms as used herein, unless otherwise noted, are used as defined in the Motion and the

Settlement Agreement.
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free and clear of certain Insurance Policies to Insurers; and (iv) for other relief, any objection(s)
to the Motion, and any evidence and argument submitted in support of or in opposition to the
Motion; and after due deliberation and sufficient cause appearing therefor; the Court hereby

makes the following findings of fact and conclusions of law.

I FINDINGS OF FACT
IT IS HEREBY FOUND AND DETERMINED THAT:

A. Due and adequate notice of the Motion, the hearing on the Motion, and of the
opportunity to object to, and be heard regarding, the Motion and the relief requested therein was
given by mailing a copy of the Motion and notice of the hearing on the Motion to: (1) counsel for
the Committee; (2) counsel for the FCR; (3) counsel who, as of the date of the filing of the
Motion, were known to the Debtor to have represented persons who asserted Asbestos PI Claims
(as defined in the Plan) against the Debtor; (4) all other persons and entities that, as of the date
the Motion was filed, had filed a notice of appearance or other demand for service of process in
the Bankruptcy Case; (5) counsel to the Debtor’s Other Insurers; and (6) the United States
Trustee. In addition, further due and adequate notice of the Motion and of the hearing on the
Motion was provided by the Debtor’s having published notice of the Motion and of the hearing
on the Motion at least 21 days before the hearing, at least once in each of the following
publications: USA Today National Edition; The Chicago Tribune; The New York Times; and
The Los Angeles Times.

B. The notice that has been given of the Settlement Agreement, the Motion, the
hearing on the Motion, and of the opportunity to object to, and be heard regarding, the Motion
and the relief requested therein is sufficient to bind (1) the Committee; (2) all parties-in-interest;
(3) the FCR and all future claimants whose interests are represented by the FCR; (4) all other

persons and entities who, as of the date the Motion was filed, had filed a notice of appearance or
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other demand for service of process in the Bankruptcy Case; (5) the Debtor’s Other Insurers; (6)
persons who asserted Asbestos PI Claims (as defined in the Plan) against the Debtor who, as of
the date the Motion was filed. were represented by counsel to whom the Debtor mailed notice of
the Motion and the hearing on the Motion; and (7) all persons who were properly notified by the
Debtor’s publication of notice as described in paragraph A of this Order. Notice of the relief
requested by the Motion has been provided by means reasonably calculated to reach all
interested persons; and reasonably conveys all the required information to inform all those
Persons affected by this Order, and a reasonable time for a response and an opportunity to object
to the relief requested was afforded to all interested parties. No other or further notice of the
Motion or of this Order is necessary.

C. The Court has jurisdiction to consider the Motion and to grant the relief requested
therein pursuant to 28 U.S.C. § 1334, and this Motion presents a core proceeding pursuant to 28
U.S.C. §§ 157(b)(2)(A), (N) and (O).

D. This Order and each of its Findings and Conclusions are and shall be binding

upon (1) Debtor and its successors and assigns including, but not limited to, Reorganized Metex

cement as of the
Execution Date; (2) the Committee; (3) all parties-in-interest; (4) the FCR and all future
claimants whose interests are represented by the FCR; (5) all other persons and entities who, as
of the date the Motion was filed, had filed a notice of appearance or other demand for service of
process in the Bankruptcy Case; (6) the Debtor’s Other Insurers; (7) persons who asserted
Asbestos PI Claims (as deﬁnéd in the Plan) against the Debtor who, as of the date the Motion

was filed, were represented by counsel to whom the Debtor mailed notice of the Motion and the

hearing on the Motion; and (8) all persons with knowledge of the Chapter 11 Case.
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E. The Settlement Agreement is the product of extensive arms’-length, good faith
negotiations by and between Metex and Insurers. The relief requested in the Motion is in the best
interests of the Debtor, Debtor’s estate and its creditors. The Debtor has demonstrated sound
business reasons for the settlement embodied in the Settlement Agreement, and the sale of the
Insurance Policies to Insurers pursuant to the terms of the Settlement Agreement.

F. The Insurance Policies are being sold to and transferred to Insurers free and clear
of all claims and interests in the Insurance Policies held by any Person and free and clear of all
claims by any Person that could give rise to a claim for defense, indemnity, or insurance
coverage under the Insurance Policies, including Asbestos Related Claims.

G. Insurers are bona fide, good-faith purchasers of the Insurance Policies under
Section 363(m) of the Bankruptcy Code. Neither the Debtor, Insurers, nor any of their
representatives, have engaged in any conduct that would (i) cause or permit the Settlement
Agreement, or the sale of the Insurance Policies contemplated therein, to be avoided under
Section 363(n) of the Bankruptcy Code; (ii) cause or permit any amounts, costs, attorneys” fees,
expenses, or punitive damages to be recovered under Section 363(n) of the Bankruptcy Code; or
(iii) prevent the application of Section 363(m) o

H. Debtor may sell the Insurance Policies free and clear of interests under section
363(f) of the Bankruptcy Code because one or more of the criteria set forth in Sections 363(f)(1)
(5) of the Bankruptcy Code have been satistied. Without limiting the generality of the foregoing,
those holders of interests in the Insurance Policies who did not object, or who withdrew their
objections, to the Motion or the relief requested therein are deemed to have consented pursuant

to Section 363(f)(2) of the Bankruptcy Code. and each holder of an interest in the Insurance
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Policies can be compelled, in a legal or equitable proceeding, to accept a money satisfaction of
such interest as contemplated by Section 363(f)(5) of the Bankruptcy Code.

L To the extent that the holders of present and future Claims have any interest in the
Insurance Policies that is entitled to adequate protection, such interests are adequately protected
as required by Section 363(¢) of the Bankruptcy Code and in no circumstance will any such
interest be satisfied by Insurers.

J. In light of the uncertainty regarding the outcome of the Coverage Action, as well
as the complexity of that action, the expense of continuing litigation, and uncertainty regarding
the timing of recovery and collection in the Coverage Action even if it were to be resolved in
Metex’s favor, the payments and other benefits received under this Settlement Agreement by the
Debtor and, when formed, the Asbestos PI Trust, constitute a fair and reasonable settlement of
the claims released and settled by the Debtor against Insurers.

K. Insurers are purchasing the Insurance Policies pursuant to the Settlement
Agreement and this Order, and are not purchasing any other assets of the Debtor’s bankruptcy

estate. Neither Home. the NYLB, the Liquidator nor any related entities shall have any

claims against, the Debtor.

L. The transfer of the Insurance Policies pursuant to the Settlement Agreement does
not and will not subject or expose Insurers to any liability, claim, cause of action or remedy by
reason of such transfer under (a) the laws of the United States, any state, territory, or possession
thereof or the District of Columbia, based on, in whole or in part, directly or indirectly,
including, without limitation, any theory of tort, creditors’ rights, equity, antitrust,

environmental, successor or transferee liability, labor law, de facto merger, or substantial
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continuity, or (b) any employment contract, understanding or agreement, including, without
limitation, collective bargaining agreements, employee pension plans, or employee welfare or
benefit plans.

M. A sale of the Insurance Policies other than one free and clear of claims and
interests, if possible at all, would impact adversely on the Debtor’s bankruptcy estate and would
be of substantially less benefit to the Debtor, the creditors, and the estate. Insurers would not
purchase the Insurance Policies, and pay the Settlement Amount, were the sale not free and clear

of any and all claims and interests.

N. The Settlement Amount and other benefits conveyed under the Settlement
Agreement to the Debtor constitute valuable and fair consideration and reasonably equivalent
value for the benefits received by Insurers under the Settlement Agreement.

0. The FCR has expressly consented to entry of this Order on behalf of Persons who
might assert “‘demands” as defined Section 524(g)(5) of the Bankruptcy Code. The Committee
has also expressly consented to entry of this Order.

P. The relief sought in the Motion is in the best interests of the Debtor, its estate, and
its creditors.

Q. Pursuant to sections 105 and 363 of the Bankruptcy Code, the sale of the
Insurance Policies to Insurers free and clear of any and all claims and interests is permitted.
Moreover, the entry of an injunction permanently enjoining the prosecution, continuation or
commencement of any claim of any Person against Insurers based upon, arising out of, derived
from or in any way attributable to the Insurance Policies, including without limitation extra-
contractual claims, is proper and ensures that no such claim can be asserted against Insurers.

Debtors, the Liquidator, and the NYLB have agreed that injunction is a necessary prerequisite for
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their agreeing to the terms and conditions of the Settlement Agreement, and Insurers would not
consummate the sale of the Insurance Policies in the absence of such an injunction from this
Court. The injunction and releases set forth in the Settlement Agreement and this Order are
necessary and appropriate to effect the settlement and the free and clear sale of the Insurance
Policies and avoid irreparable harm for which Insurers would have no adequate remedy at law.

R. The legal and factual bases set forth in the Motion and at the hearing on the
Motion establish just cause for granting the relief sought in the Motion.

S. To the extent any finding of fact stating herein is actually a conclusion of law, it is
adopted as such.

II. CONCLUSIONS OF LAW AND ORDER

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED THAT:
1. The Motion is GRANTED in its entirety. and all objections to the Motion that
have not been withdrawn, waived, or settled, and all reservations of rights included in such

objections, are overruled.

2. The Settlement Agreement and its terms are approved in all respects.
8 Tha tarme af tha Qattlamant Agrsament ara annraved in thair antirat and tha
e 11iv tvlillo Ul uUlv wvikiliviiiviat nsl Vewlliwill dlw ay}nuku 111 vl \fl.l.lll\dtjg aliv uUiv

Settlement Agreement and this Order shall be binding upon the Debtor, Insurers, all Persons
holding interests in the Insurance Policies and/or claims by or against the Debtor or the Debtor’s
bankruptcy estate, all Other Insurers of the Debtor, all other named insureds under the Insurance
Policies, any other Persons claiming rights under the Insurance Policies, and all other parties in
interest, together with each of their respective successors and assigns. The sale of the Insurance
Policies by the Debtor to Insurers constitutes a legal, valid, and effective transfer of the
Insurance Policies and subject to the terms of the Settlement Agreement vests Insurers with all

right, title, and interest in and to the Insurance Policies free and clear of all such claims and
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interests of all Persons pursuant to Section 363(f) of the Bankruptcy Code. including Asbestos
Related Claims.

4, Upon the effective date of any plan of reorganization confirmed in this case, the
Settlement Agreement shall be binding on Reorganized Metex as defined in the Plan and the
Asbestos PI Trust, as if Reorganized Metex and the Asbestos PI Trust had been parties to the
Settlement Agreement as of the Execution Date.

5. The Debtor is authorized to execute any other documentation and perform such
other ministerial tasks as may be necessary or appropriate to effectuate the Settlement
Agreement, and the Debtor specifically agrees that it shall not assert that the 524(g) Injunction
and 105 Injunction applies to any claims that the NYLB has asserted or may assert in the Home
Liquidation or any rights, setoffs, defenses or claims that Insurers have asserted or may assert
with respect to the Century Indemnity Claim.

6. The releases contained in Section IV of the Settlement Agreement are approved,
and each of the releasors is authorized to release the releasees pursuant to the terms of the
Settlement Agreement.
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the Effective Date, (a) any and all
obligations whatsoever of Insurers to the Releasors arising under or relating to the Insurance
Policies shall be terminated; (b) any further claims or requests for coverage under any and all
coverages of the Insurance Policies that might be made by the Releasors shall be barred; (¢) any
and all obligations whatsoever of Insurers to the Releasors based on, arising from, or attributable
in any way to Asbestos-Related Claims or based on, arising from or attributable in any way to

the Insurance Policies shall be released; and (d) any Asbestos PI Claims (as defined in the Plan)



12-14554-brl  Doc 209-1 Filed 05/09/13 Entered 05/09/13 18:06:59 Exhibit A

Pg 70 of 79
or requests for coverage with respect to Asbestos PI Claims (as defined in the Plan) under any
and all coverages of the Insurance Policies that might be made by the Releasors shall be barred.

8. As set forth in the Settlement Agreement, actual receipt by the Settlement Payee
of the initial payment by Insurers in accordance with the Settlement Agreement, shall constitute
a purchase by Insurers of any and all rights and interests of the Debtor and any other persons in
the Insurance Policies, free and clear of any liens, claims and/or interests, within the meaning of
Sections 363(b)(1) and (f) of the Bankruptcy Code, including Asbestos Related Claims, to the
fullest extent permissible under the Bankruptcy Code and any other applicable law. Accordingly,
without the need for any further action, all rights, title and interest in the Insurance Policies shall
be deemed to have been sold, conveyed, assigned, transferred. and delivered to Insurers upon the
Initial Payment by Insurers.

9. Insurers are “good faith” purchasers of the Insurance Policies within the meaning
of Section 363(m) of the Bankruptcy Code and shall have the protections of that section with
respect to the Insurance Policies and all other property of the estate purchased by Insurers
pursuant to the Settlement Agreement. Accordingly, the reversal or modification on appeal of the
authorization to consummate the sale of the Insurance Policies and the transactions contemplated
by the Settlement Agreement shall not affect the validity of the sale of the Insurance Policies to
Insurers, unless such authorization is duly stayed pending such appeal.

10.  This Order shall not limit or preclude the entry or effectiveness of the
injunction(s) that may be granted in connection with, or as part of, any order confirming the
Plan, including. without limitation, any injunction that may be provided to Insurers with respect

to rights of contribution, subrogation, reimbursement, indemnification, or similar claim that any
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Other Insurer(s) may have or may in the future have against Insurers, provided that the NYLB
shall not be enjoined from asserting claims in the Home Liquidation.

11 Pursuant to Section 363(b) of the Bankruptcy Code, Debtor, the Liquidator, and
the NYLB are each hereby authorized to take all actions and execute all documents and
instruments that Debtor, the Liquidator, and the NYLB deem necessary or appropriate to
implement and effectuate the transactions contemplated by the Settlement Agreement. Pursuant
to Sections 105(a) and 363(f) of the Bankruptcy Code and subject to the consummation of the
sale of the Insurance Policies as provided under the Settlement Agreement, the Insurance
Policies shall be and hereby are transferred to Insurers, free and clear of any and all claims and
interests of all Persons with any interest in, to and with respect to the Insurance Policies, whether
arising prior to, during or subsequent to this Chapter 11 Case or imposed by agreement,
understanding, law, equity or otherwise, including Asbestos Related Claims (provided, however,
nothing in this Order shall affect the rights of the Debtor and Insurers under the Settlement
Agreement). Any and all interests that the Court determines are entitled to protection under
Section 363(e) of the Bankruptcy Code shall attach to the proceeds of sale with the same
validity, priority, force, and effect as such interests had in the Insurance Policies prior to the
entry of this Order, subject to the terms and conditions of the Plan confirmed for the Debtor.

12.  Pursuant to Sections 105(a) and 363 of the Bankruptcy Code, all Persons who or
that have held or asserted, who or that hold or assert, or who or that may in the future hold or
assert any claim or interest of any kind or nature against any Insurer based upon, arising out of,
derived from or attributable in any way to any Insurance Policy and/or any Claim thereunder,
shall be and hereby are permanently barred, stayed, restrained and enjoined from commencing,

or otherwise proceeding or taking any action against Insurers or any other person or entity for the

10
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purpose of directly or indirectly collecting, recovering or receiving payments from Insurers to
recover with respect to any such claim or interest.

13.  This Order shall not afford any relief between the Parties greater than that
described in the Settlement Agreement or otherwise inconsistent with that described in the
Settlement Agreement, and this Order shall not affect the Century Indemnity Claim that is
asserted in the Home Liquidation nor any Claims that the NYLB has asserted or may assert in
the Home Liquidation. The 524(g) Channeling Injunction and the 105 Injunction shall not affect
the Century Indemnity Claim that is asserted in the Home Liquidation nor any Claims that the
NYLB has asserted or may assert in the Home Liquidation, and nothing in the Plan or
Confirmation Order shall have such an effect or allow any person to assert that the Injunctions
have such an effect.

14.  This Order shall be effective and enforceable immediately upon entry and its
provisions shall be self-executing and shall not be stayed under Bankruptcy Rule 6004(h).

15.  This Court shall retain exclusive jurisdiction to decide any dispute arising under
or related to, or any action brought to enforce the terms of, the Settlement Agreement and this
Order.

16.  To the extent any conclusion of law stated herein is actually a finding of fact, it is

adopted as such.

New York, New York
Dated:

The Honorable Burton R. Lifland
United States Bankruptcy Judge

11
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Exhibit F

MEDICARE LANGUAGE
4.12 Medicare Obligations.

(a) It is the position of the parties to this Trust Agreement that the Asbestos
Protected Parties will have no reporting obligations in respect of their contributions to the
Asbestos PI Trust, or in respect of any payments, settlements, resolutions, awards, or other claim
liquidations by the Asbestos PI Trust, under the reporting provisions of 42 U.S.C. §1395y et seq.
or any other similar statute or regulation, and any related rules, regulations, or guidance issued in
connection therewith or relating thereto (“MPSA™), including Section 111 of the Medicare,
Medicaid, and SCHIP Extension Act of 2007 (P. L. 110-173), or any other similar statute or
regulation, and any related rules, regulations, or guidance issued in connection therewith or
relating thereto (“MMSEA™). Unless and until there is definitive regulatory, legislative, or
judicial authority (as embodied in a final non-appealable decision from the United States Court
of Appeals for the Second Circuit or the United States Supreme Court), or a letter from the
Secretary of Health and Human Services confirming that the Asbestos Protected Parties have no
reporting obligations under MMSEA with respect to any settlements, payments, or other awards
made by the Asbestos PI Trust or with respect to contributions the Asbestos Protected Parties
have made or will make to the Asbestos PI Trust, the Asbestos PI Trust shall, at its sole expense,
in connection with the implementation of the Plan, act as a reporting agent for the Asbestos
Protected Parties, and shall timely submit all reports that would be required to be made by any of
the Asbestos Protected Parties under MMSEA on account of any claims settled, resolved, paid,
or otherwise liquidated by the Asbestos PI Trust or with respect to contributions to the Asbestos

PI Trust, including, but not limited to, reports that would be required if the Asbestos Insurance
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Policies or the Insurance Settlement Agreements were determined to be “applicable plans™ for
purposes of MMSEA, or the Asbestos Protected Parties were otherwise found to have MMSEA
reporting requirements. The Asbestos PI Trust, in its role as reporting agent for the Asbestos
Protected Parties, shall follow all applicable guidance published by the Centers for Medicare &
Medicaid Services of the United States Department of Health and Human Services and/or any
other agent or successor entity charged with responsibility for monitoring, assessing, or receiving
reports made under MMSEA (collectively, “CMS™) to determine whether or not, and, if so, how,
to report to CMS pursuant to MMSEA.

(b)  As long as the Asbestos PI Trust is required to act as a reporting agent for
any Asbestos Protected Parties pursuant to the provisions of Section 4.12(a) above, the Asbestos
PI Trust shall, within ten (10) business days following the end of each calendar quarter, provide a
written certification to the party designated in writing by each Asbestos Protected Party for
which the Asbestos PI Trust is required to act as reporting agent, confirming that all reports to
CMS required by Section 4.12(a) above have been submitted in a timely fashion, and identifying
(1) any reports that were rejected or otherwise identified as noncompliant by CMS, along with the
basis for such rejection or noncompliance, and (ii) any payments to Medicare benefits recipients
or Medicare-eligible beneficiaries that the Asbestos PI Trust did not report to CMS.

(©) With respect to any reports rejected or otherwise identified as
noncompliant by CMS, the Asbestos PI Trust shall, upon request by an Asbestos Protected Party
for which the Asbestos PI Trust is required to act as a reporting agent, promptly provide copies
of the original reports submitted to CMS, as well as any response received from CMS with
respect to such reports; provided, however, that the Asbestos PI Trust may redact from such

copies the names, Social Security numbers other than the last four digits, health insurance claim
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numbers, taxpayer identification numbers, employer identification numbers. mailing addresses.
telephone numbers, and dates of birth of the injured parties, claimants, guardians, conservators
and/or other personal representatives, as applicable. With respect to any such reports, the
Asbestos P1 Trust shall reasonably undertake to remedy any issues of noncompliance identified
by CMS and resubmit such reports to CMS. and, upon request by an Asbestos Protected Party,
provide such Asbestos Protected Party with copies of such resubmissions; provided, however,
that the Asbestos PI Trust may redact from such copies the names, Social Security numbers other
than the last four digits, health insurance claim numbers, taxpayer identification numbers,
employer identification numbers, mailing addresses, telephone numbers, and dates of birth of the
injured parties, claimants, guardians, conservators and/or other personal representatives, as
applicable. In the event the Asbestos PI Trust is unable to remedy any issues of noncompliance,
the provisions of Section 4.12(g) below shall apply.

(d) As long as the Asbestos PI Trust is required to act as a reporting agent for
an Asbestos Protected Party pursuant to Section 4.12(a) above, with respect to each claim of a
Medicare benefits recipient or Medicare-eligible beneficiary that was paid by the Asbestos PI
Trust and not reported to CMS, the Asbestos PI Trust shall, upon request by such Asbestos
Protected Party, promptly provide the claimant’s name, last four digits of the claimant’s Social
Security number, the year of the claimant’s birth, the claimants’ asbestos-related disease, and any
other information that may be necessary in the reasonable judgment of such Asbestos Protected
Party to satisfy its obligations, if any, under MMSEA, as well as the basis for the Asbestos Pl
Trust’s failure to report the payment. In the event the Asbestos Protected Party informs the
Asbestos PI Trust that it disagrees with the Asbestos PI Trust’s decision not to report a claim

paid by the Asbestos PI Trust, the Asbestos PI Trust shall promptly report the payment to CMS.
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All documentation relied upon by the Asbestos PI Trust in making a determination that a
payment did not have to be reported to CMS shall be maintained for a minimum of six years
tfollowing such determination. The Asbestos Protected Parties shall keep any information and
documents received from the Asbestos PI Trust pursuant to this Section 4. 12(d) confidential and
shall not use such information for any purpose other than meeting obligations under MSPA
and/or MMSEA.

(e) As long as the Asbestos PI Trust is required to act as a reporting agent for
any Asbestos Protected Party pursuant to Section 4.12(a) above, the Asbestos Pl Trust shall
make the reports and provide the certifications required by Section 4.12(a) and (b) above until
such time as the Asbestos Protected Party shall determine, in its reasonable judgment, that it has
no further legal obligation under MMSEA or otherwise to report any settlements, resolutions,
payments, or liquidation determinations made by the Asbestos PI Trust or contributions to the
Asbestos PI Trust. Furthermore. following any permitted cessation of reporting, or if reporting
has not previously commenced due to the satisfaction of one or more of the conditions set forth
in Section 4.12(a) above, and if the Asbestos Protected Party reasonably determines, based on
subsequent legislative, administrative, regulatory, or judicial developments, that reporting is
required, then the Asbestos PI Trust shall promptly perform its obligations under Section 4.12(a)
and (b) above,

¢ Section 4.12(a) above is intended to be purely prophylactic in nature, and
does not imply, and shall not constitute an admission, that any Asbestos Protected Party,
Asbestos Insurance Policy or Insurance Settlement Agreement is, in fact, an “applicable plan™

within the meaning of MMSEA, or that any Asbestos Protected Party has a legal obligation to
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report any actions undertaken by the Asbestos PI Trust or contributions to the Asbestos PI Trust
under MMSEA or any other statute or regulation.

(g) In the event that CMS concludes that reporting done by the Asbestos Pl
Trust in accordance with Section 4.12(a) above is or may be deficient in any way. and has not
been corrected to the satisfaction of CMS in a timely manner, or if CMS communicates to the
Asbestos P1 Trust or any of the Asbestos Protected Parties a concern with respect to the
sufficiency or timeliness of such reporting, or there appears to an Asbestos Protected Party a
reasonable basis for a concern with respect to the sufficiency or timeliness of such reporting or
non-reporting based upon the information received pursuant to Section 4.12(b), (c) or (d) above.
or other credible information, then each Asbestos Protected Party shall have the right to submit
its own reports to CMS under MMSEA, and the Asbestos PI Trust shall provide to any Asbestos
Protected Party that elects to file its own reports such information as the electing Asbestos
Protected Party may require in order to comply with MMSEA, including, without limitation, the
full reports filed by the Asbestos PI Trust pursuant to Section 4.12(a) above without any
redactions. Such Asbestos Protected Party shall keep any information it receives from the
Asbestos PI Trust pursuant to this Section 4.12(g) confidential and shall not use such information
for any purpose other than meeting obligations under MPSA and/or MMSEA.

(h) Notwithstanding any other provision hereof, if the Asbestos PI Trust is
required to act as a reporting agent for any of the Asbestos Protected Parties pursuant to the
provisions contained herein, then such Asbestos Protected Parties shall take all steps necessary
and appropriate as required by CMS to permit any reports contemplated by this Section 4.12 to
be filed. Furthermore, until an Asbestos Protected Party provides the Asbestos PI Trust with any

necessary information regarding that Asbestos Protected Party’s identifying information that may
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be required by CMS" s Coordination of Benefits Contractor to eftectuate reporting, the Asbestos
PI Trust shall have no obligation to report under Section 4.12(a) above with respect to any such
entity that has not provided such information and the Asbestos PI Trust shall have no
indemnification obligation under Subsection (j) of this Section 4.12 to such Asbestos Protected
Party for any penalty, interest, or sanction that may arise solely on account of the Asbestos
Protected Party’s failure to timely provide such information to the Asbestos PI Trust in response
to a timely request by the Asbestos PI Trust for such information.

() The Trustee shall obtain prior to remittance of funds to claimants’ counsel
or to the claimant, if pro se, in respect of any Asbestos PI Claim a certification from the claimant
to be paid that said claimant has or will provide for the payment and/or resolution of any
obligations owing or potentially owing under MSPA in connection with, or relating to, such
Asbestos PI Claim and that the Asbestos Protected Parties also are beneficiaries of such
certification. The Asbestos PI Trust shall provide a quarterly certification of its compliance with
the terms of the immediately preceding sentence to the party designated in writing by each
Asbestos Protected Party for which the Asbestos PI Trust is required to act as reporting agent,
and shall permit reasonable audits by such Asbestos Protected Parties, no more often than
quarterly, to contirm the Asbestos PI Trust’s compliance with this Section 4.12(i) during which
Asbestos Protected Parties may request copies of claimant certifications. For the avoidance of
doubt, the Asbestos PT Trust shall be obligated to comply with the requirements of this Section
4.12(1) regardless of whether an Asbestos Protected Party elects to file its own reports under
MMSEA pursuant to Section 4.12(g) above. The Asbestos Protected Parties shall keep any

information and documents received from the Asbestos P! Trust pursuant to this Section 4.12(i)
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confidential and shall not use such information for any purpose other than meeting obligations
under MSPA and/or MMSEA.

§)] The Asbestos PI Trust shall indemnify an Asbestos Protected Party with
respect to any Claim against such Asbestos Protected Party in respect of Medicare claims
reporting and payment obligations in connection with Asbestos PI Claims, including any
obligations owing or potentially owing under MMSEA or MSPA issued in connection therewith,
or relating thereto and any penalty, interest, or sanction. The foregoing indemnification
obligation of the Asbestos PI Trust is a direct obligation of the Asbestos Pl Trust and is not

subject to application of any payment percentage or other reduction.
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Exhibit 4(A)

Objection Deadline: May 29, 2013 at 4:00 p.m. (prevailing Eastern Time)
Hearing Date (if necessary): June 5, 2013 at 10:00 a.m. (prevailing Eastern Time)

REED SMITH LLP

Paul E. Breene, Esq.

599 Lexington Avenue, 22" Floor
New York NY 10022

Telephone: (212) 521-5400
Facsimile: (212) 521-5450
pbreene(@reedsmith.com

Paul M. Singer, Esq.

225 Fifth Avenue
Pittsburgh PA 15222
Telephone: (412) 288-3131
Facsimile: (412) 288-3063
psinger@reedsmith.com

Attorneys for the Debtor and Debtor-in-Possession

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

X
Inre; :
Chapter 11
METEX MFG. CORPORATION, .
(f/k/a Kentile Floors, Inc.), . Case No. 12-14554 (BRL)
Debtor.
X

NOTICE OF HEARING ON THE DEBTOR’S MOTION FOR AN ORDER
AUTHORIZING THE DEBTOR TO USE ESTATE ASSETS TO SEEK INTERVENTION
IN THE HOME INSURANCE COMPANY’S NEW HAMPSHIRE LIQUIDATION
PROCEEDING IN ORDER TO PROTECT THE DEBTOR’S POLICY RIGHTS

PLEASE TAKE NOTICE that a hearing (the “Hearing”) on the following
Debtor’s Motion for an Order Authorizing the Debtor to Use Estate Assets to Seek Intervention
in The Home Insurance Company’s New Hampshire Liquidation Proceeding In Order to Protect
the Debtor’s Policy Rights (the “Motion”) filed by Metex Mfg. Corporation (the “Debtor”) in the

above-captioned case, will be held before the Honorable Burton R. Lifland, United States

US_ACTIVE-112945145.1
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Bankruptcy Judge, in Room 623 of the United States Bankruptcy Court for the Southern

District of New York (the “Bankruptcy Court”), One Bowling Green, New York, New

York 10004, on June 5.2013 at 10:00 AM (prevailing Eastern Time), or as soon thereafter

as counsel may be heard.

PLEASE TAKE FURTHER NOTICE that copies of the Motion are available free

of charge on the Debtor’s Case Information Website (located at www.loganandco.com).

PLEASE TAKE FURTHER NOTICE that any responses or objections to the
Motion (the “Objections™) must be in writing, shall conform to the Federal Rules of Bankruptcy
Procedure and the Local Bankruptcy Rules for the Southern District of New York, and shall be
filed with the Bankruptcy Court (a) by registered users of the Bankruptcy Court’s case filing
system, electronically in accordance with General Order M-399 (which can be found at
http://nysb.uscourts.gov) and (b) by all other parties in interest, on a 3.5 inch disk, in text-
searchable portable document format (PDF) (with a hard copy delivered directly to Chambers),
in accordance with the customary practices of the Bankruptcy Court and General Order M-399,
to the extent applicable, and served in accordance with General Order M-399, and served on (1)
the Debtor, Metex Mfg. Corporation, 9 Park Place, 4™ Floor, Great Neck, New Yérk, 11021,
Attn: Anthony Miceli; (ii) counsel to the Debtor, Reed Smith LLP, 599 Lexington Avenue, New
York, New York 10022, Attn: Paul E. Breene and also at Reed Smith LLP, 225 Fifth Avenue,
Pittsburgh, Pennsylvania 15222, Attn: Paul M. Singer; (iii) Caplin & Drysdale, Chartered, One
Thomas Circle, N.-W., Washington, DC 2005, Attn: Peter Van N. Lockwood, counsel for the
Official Committee of Unsecured Creditors; (iv) Young Conaway Stargatt & Taylor, LLP,
Rockefeller Center, 1270 Avenue of the Americas, Suite 2210, New York, NY 10020, Attn:

Edwin J. Harron, counsel for the Future Claimants’ Representative; (v) the Office of the United
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States Trustee for the Southern District of New York, 33 Whitehall Street, 21st Floor, New
York, New York 10004, Attn: Paul K. Schwartzberg; and (vi) any other party listed on the

Master Service List, so as to be received no later than May 29, 2013 at 4:00 p.m. (prevailing

Eastern Time) (the “Objection Deadline”).

PLEASE TAKE FURTHER NOTICE that if no Objections are timely filed and
served with respect to the Motion, the Debtor intends to, on or after the Objection Deadline,
submit to the Bankruptcy Court an order substantially in the form of the proposed order annexed

to the Motion, which order may be entered with no further notice or opportunity to be heard.

Dated: May 9, 2013 Respectfully Submitted,
REED SMITH LLP

By: /s/ Paul M. Singer
Paul E. Breene
Reed Smith LLP
599 Lexington Avenue, 22™ Floor
New York NY 10022
Telephone: (212) 521 5400
Facsimile: (212) 521 5450
pbreene@reedsmith.com

and

Paul M. Singer

Reed Smith LLP

225 Fifth Avenue
Pittsburgh PA 15222
Telephone: (412) 288 3131
Facsimile: (412) 288 3063
psinger{@reedsmith.com

Attorneys for Metex Mfg. Corporation,
Debtor and Debtor-in-Possession
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Exhibit 4(B)

Objection Deadline: May 29, 2013 at 4:00 p.m. (prevailing Eastern Time)
Hearing Date (if necessary): June 5, 2013 at 10:00 a.m. (prevailing Eastern Time)

REED SMITH LLP

Paul E. Breene, Esq.

599 Lexington Avenue, 22™ Floor
New York NY 10022

Telephone: (212) 521 5400
Facsimile: (212) 521 5450
pbreene@reedsmith.com

Paul M. Singer, Esq.

225 Fifth Avenue
Pittsburgh PA 15222
Telephone: (412) 288 3131
Facsimile: (412) 288 3063
psinger@reedsmith.com

Attorneys for the Debtor and Debtor-in-Possession

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

X
In re: :
Chapter 11
METEX MFG. CORPORATION, :
(f/k/a Kentile Floors, Inc.), . Case No. 12-14554 (BRL)
Debtor.
X

DEBTOR’S MOTION FOR AN ORDER AUTHORIZING THE DEBTOR TO USE
ESTATE ASSETS TO SEEK INTERVENTION IN THE HOME INSURANCE
COMPANY’S NEW HAMPSHIRE LIQUIDATION PROCEEDING
IN ORDER TO PROTECT THE DEBTOR’S POLICY RIGHTS

TO THE HONORABLE BURTON R. LIFLAND,
UNITED STATE BANKRUPTCY JUDGE:

The debtor and debtor-in-possession, Metex Mfg. Corporation (the “Debtor” or
“Metex”), hereby moves the Court, pursuant to section 363(b) of title 11 of the United States
Code (the “Bankruptcy Code”), for an Order authorizing the Debtor to use estate assets to seek

intervention and participate in a disputed claims proceeding for the purpose of protecting the

US_ACTIVE-112945145.1
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Debtor’s interest in certain insurance policies issued by The Home Insurance Company that
provide coverage for asbestos personal injury claims against Kentile Floors, Inc. In support of
this motion (the “Motion”), the Debtor states as follows:

JURISDICTION

1. On November 9, 2012 (the “Commencement Date”), the Debtor filed a
petition for relief under the Bankruptcy Code with this Court.

2. The Debtor continues in the management and operation of its business and
property as a debtor-in-possession pursuant to sections 1107(a) and 1108 of the Bankruptcy
Code. No trustee or examiner has been appointed in this case.

3. The Court has jurisdiction to consider this matter pursuant to 28 U.S.C.
§8 157 and 1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(2) and (o).

4. The statutory predicates for the relief requested herein are sections 363(b),
541(a)(1), 704(a)(1), and 105(a) of the Bankruptcy Code.

BACKGROUND

5. The Debtor, formerly known as Kentile Floors, Inc. (“Kentile”),
commenced business in the late 1800’s as a manufacturer of cork tile, and thereafter progressed
to making composite tile for commercial and residential use. At one time, Kentile had
manufacturing facilities in Torrance, California; Chicago, Illinois; Brooklyn, New York; and
South Plainfield, New Jersey. The strength of Kentile’s business was the manufacture of tile for
commercial and institutional use.

6. Until the mid-1980’s, Kentile used asbestos as one of the components in
certain tiles. Once it could no longer use asbestos in its production, Kentile experienced severe
difficulties in maintaining its sales of commercial and institutional tile. After its business had

deteriorated quite significantly, Kentile filed a chapter 11 bankruptcy petition in the United
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States Bankruptcy Court for the Southern District of New York (the “Bankruptcy Court”) at Case
No. 92 B 46466 (BRL) in November 1992 (the “1992 Chapter 11 Case”). The following year,
Kentile ceased operations and sold substantially all of its assets.

7. In December 1998, the Bankruptcy Court confirmed a Plan of
Reorganization in Kentile’s 1992 Chapter 11 Case (“Kentile’s 1998 Plan”). As part of Kentile’s
1998 Plan, (i) all outstanding stock of Kentile was cancelled and new shares were issued to
United Capital Corp. (“United Capital”), and (ii) Kentile’s name was changed to KF Real Estate
Holdings Corporation (“KF”). Thereafter United Capital caused KF to be merged with Metex
Corporation, a subsidiary of United Capital. KF was the survivor of the merger and its name was
changed to “Metex Mfg. Corporation”, the name of the Debtor in this proceeding.

8. Kentile’s 1998 Plan provided that all holders of prepetition and postpetition
asbestos claims were entitled to pursue their claims solely to the extent of Kentile’s insurance
coverage for such claims, and enjoined holders of such claims from commencing any actions
against the debtor (Kentile) and/or the reorganized debtor (Metex).

9. Accordingly, consistent with the provisions of Kentile’s 1998 Plan, since
confirmation thereof, all matters involving Kentile’s asbestos claims have been resolved, and all
settlements have been paid by the insurers providing coverage for those claims (the “Kentile

i
Insurers™) .

The Kentile Insurers include: Liberty Mutual Insurance Company; Fireman’s Fund Insurance Company;
National Fire Insurance Company of Hartford, as successor by merger to Transcontinental Insurance Company,
and Continental Insurance Company, as successor in interest to certain policies issued by Harbor Insurance
Company; American Home Assurance Company, Granite State Insurance Company and National Union Fire
Insurance Company of Pittsburgh, PA; Hartford Accident and Indemnity Company; Century Indemnity
Company (as successor to CCI Insurance Company, as successor to Insurance Company of North America),
ACE Property & Casualty Company (f’/k/a CIGNA Property and Casualty Company f/k/a Aetna Insurance
Company), and Westchester Fire Insurance Company; Travelers Casualty and Surety Company, f/k/a The Aetna
Casualty and Surety Company; and Allianz Global Risks US Insurance Company. In addition, Kentile had

Continued on following page
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10.  Based upon reports provided to Metex by the Kentile Insurers, as of the
Commencement Date, there were approximately 6,000 active asbestos personal injury claims and
over 20,000 inactive asbestos personal injury claims outstanding against Kentile,” all of which
were limited to recovery solely from, and channelled to, available insurance under Kentile’s
1998 Plan.

11. Beginning in the mid-2000’s, a number of disputes arose among the
Kentile Insurers and Metex regarding, among other things, the proper allocation of defense costs
and indemnity, and the available limits of coverage under the various policies. The parties were
unable to resolve these disputes through negotiation, and in 2008 one of the Kentile Insurers
initiated an insurance-coverage action against Metex and the other Kentile Insurers in the New
York Supreme Court styled National Fire Insurance Company of Hartford, et al., v. Travelers
Casualty and Surety Company, et al, Index No. 105522/2008 (the “Coverage Action”).

12. The Coverage Action directly impacts the ability of Kentile’s asbestos
claimants to recover under Kentile’s 1998 Plan. Although the Coverage Action remains
pending, it was stayed by the parties in mid-2012 to allow a consensual resolution of all coverage
disputes and, as an integral part thereof, solicitation of a Metex prepackaged plan of
reorganization (the “Prepackaged Plan”).

13. The Prepackaged Plan was created through a series of negotiations by

Metex with each of the eight solvent Kentile Insurers, three law firms that represented the largest

Continued from previous page

coverage under policies issued by The Home Insurance Company which is in an insolvency proceeding, and
Federal Insurance Company whose policies have been exhausted.

Although the Debtor’s name was changed to “Metex Mfg. Corporation” in 1998, the name “Kentile Floors,
Inc.” continued to be used by plaintiffs in connection with filings of asbestos related actions.
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number of asbestos personal injury claimants against Kentile in the tort system (the “Prepetition
Asbestos Claimants’ Committee”), and a representative of future claimants (the “Prepetition
Future Claimants’ Representative”).

14. Central to the Prepackaged Plan — and central to this Chapter 11 case -
were the settlement agreements between Metex (entered into with the consent and participation
of the Prepetition Asbestos Claimants’ Committee and the Prepetition Future Claimants’
Representative) and the eight solvent Kentile Insurers (the “Insurance Settlement Agreements”),
which, had the Prepackaged Plan been approved, would have resulted in excess of $165 million
being contributed by those Kentile Insurers to a section 524(g) trust for the benefit of current and
future holders of Kentile asbestos claims.

15. On June 29, 2012 Metex began solicitation of its Prepackaged Plan.
Although more than 84% of those voting on the Prepackaged Plan cast votes in support, only
66.15% in amount of the claims voted in favor by the voting deadline. Accordingly, the
Prepackaged Plan could not be confirmed.’

16. Metex subsequently determined it was in its best interest to file this chapter
11 case in order to (i) continue the stay of the Coverage Action and preserve the Insurance
Settlement Agreements, and (ii) seek confirmation of a plan in order to fund a 524(g) trust with
the proceeds of the Insurance Settlement Agreements together with an assignment of the

Debtor’s rights to other unresolved insurance assets.

After the voting deadline of August 28, 2012, Metex received additional votes which, if counted, met the two-
thirds in amount standard of section 1126(c), thus making the Prepackaged Plan confirmable.
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A. THE DEBTOR’S INTEREST IN LIABILITY INSURANCE COVERAGE FROM THE HOME
INSURANCE COMPANY

17.  As set forth more fully in the Declaration of Paul E. Breene, Esq. (“Breene
Decl.”) in support of this Motion and annexed hereto as Exhibit A, Kentile has coverage under
five umbrella insurance policies (“The Home Policies”) issued by The Home Insurance
Company (“The Home”). Each of The Home Policies has a $5 million limit, excess of five now
exhausted $1 million primary policies, bringing the total aggregate limits of The Home Policies
to $25 million. As noted above, The Home Policies provide coverage for Kentile asbestos
personal injury claims. See Breene Decl., § 3.

18. In 2003, The Home became (and remains) the subject of a liquidation
proceeding in the Merrimack County Superior Court, State of New Hampshire (“The Home
Liquidation Proceeding”). Roger A. Sevigny, the Commissioner of the Insurance for the State of
New Hampshire, was appointed by the Superior Court as the liquidator for The Home (the
“Liquidator”). On June 10, 2004, Metex filed a timely proof of claim in The Home Liquidation
Proceeding seeking insurance coverage for, inter alia, the asbestos personal injury claims that
have been made against Kentile. See Breene Decl., § 6.

B. THE CENTURY INDEMNITY COMPANY LITIGATION

19. The Debtor recently learned that Century Indemnity Company (as
successor to CCI Insurance Company, as successor to Insurance Company of North America)
(“Century”) has asserted in The Home Liquidation Proceeding a $5.5 million contribution claim
and a right of setoff against its obligations to The Home, contending that it is entitled to that
remedy based upon its prior payment of Kentile asbestos claims.

20. The Liquidator denied Century’s assertions on a number of grounds,

including that Century’s contribution claim, which Century uses to support its right to setoff, is
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invalid. In accordance with the procedures established in The Home Liquidation Proceeding,
Century sought review of the Liquidator’s denial of its setoff. The matter is currently pending
before Referee Melinda S. Gehris (the “Referee”) (docketed as Disputed Claims Proceeding No.
2005-HICIL-14, hereinafter the “Disputed Claims Proceeding”). The Disputed Claims
Proceeding was filed under seal and is subject to a confidentiality order.

21.  Oral argument on the merits of Century’s claims in the Disputed Claims
Proceeding was originally scheduled for November 13, 2012. As a consequence of Metex’s
chapter 11 filing on November 9, 2012, the Referee ordered the Liquidator and Century to file a
joint report by December 19, 2012 on whether the hearing on the merits could proceed. Upon
learning of the Referee’s order requiring the joint report, the Debtor sought Century’s and the
Liquidator’s agreement to extend the deadline for such submission for 90 days. The Debtor’s
request was granted and the date for the joint submission on whether the Disputed Claims
Proceeding could proceed was extended to March 19, 2013.

22. Prior to the March 19, 2013 submission date, Metex sought copies of each
of the Liquidator’s and Century’s submissions in the Disputed Claims Proceeding to determine
whether Century’s assertion of a setoff against The Home affected property of the estate. The
parties provided Metex with redacted copies of their submissions.

23. After reviewing the redacted submissions, Metex believed it needed
additional information to further assess Century’s claim and so it sought from the parties copies
of their unredacted submissions in the Disputed Claims Proceeding. The Liquidator, agreeing
with Metex, filed a motion with the Referee to disclose the unredacted materials to Metex.

Century objected to the Liquidator’s motion. The Liquidator’s request was denied by the
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Referee in an order dated April 2, 2013, a copy of which is attached as Exhibit B (the “April 2
Order”).

24.  In her April 2 Order the Referee renewed her request that the Liquidator
and Century submit a joint statement by May 13, 2013 as to whether the Disputed Claims
Proceeding may continue in light of the Debtor’s chapter 11 filing. As more fully set forth
below, although the Debtor believes Century’s assertion of a setoff in the Disputed Claims
Proceeding affects the Debtor’s property interests in The Home Policies, the Debtor believes that
the Disputed Claims Proceeding should not be stayed provided the Debtor is permitted to
intervene in the proceeding in order to protect its rights.

C. THE NYLB PRrROPOSAL; THE EFFECT OF THE DISPUTED CLAIMS PROCEEDING ON
PROPERTY OF THE ESTATE

25.  Prior to the filing of this chapter 11 case, the New York Liquidation Bureau
(“NYLB”), as agent for the Superintendent of Financial Services of the State of New York as
Administrator of the New York Property/Casualty Insurance Fund, paid on behalf of The Home
$14,016,147.38 on account of Kentile asbestos personal injury claims arising from injuries
alleged to have been sustained in New York. See Breene Decl., § 7.

26. The Debtor has been advised by the NYLB that it believes unresolved New
York-based asbestos personal injury claims against Kentile are sufficient to exhaust the
remaining coverage under The Home Policies. See Breene Decl., { 8.

27. In light of the NYLB’s analysis of the likely exhaustion of the remaining
limits under The Home Policies, the NYLB has proposed a settlement whereby in exchange for a
release by the Debtor and protection of a 524(g) channeling injunction for the NYLB, the
Liquidator and The Home issued on the effective date of the Debtor’s plan of reorganization, the

NYLB will pay to an asbestos trust formed under the Debtor’s plan of reorganization, the full
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remaining limits of The Home Policies ($10,963,852.62), less amounts paid under The Home
Policies prior to the effective date of the Debtor’s plan4 (the “Settlement Payment”). See Breene
Decl., § 9. A copy of a settlement agreement proposed by the NYLB (the “Proposed NYLB
Settlement Agreement”) is annexed to the Breene Declaration as Attachment 3.

28.  Under the Proposed NYLB Settlement Agreement, should Century prevail
in the Disputed Claims Proceeding, any amounts recovered by Century on account of its
$5.5 million contribution claim will impair the limits of The Home Policies and, therefore, result
in a dollar for dollar reduction in the amount that will be paid by the NYLB to the Debtor. See
Breene Decl., § 10; section L.RR. of the Proposed NYLB Settlement Agreement.

29. Although the Debtor’s insurance rights under The Home Polices are
property of the estate within the jurisdiction of this Court, given that the Disputed Claims
Proceeding was commenced in February, 2011, involves state law matters and considering that
the Referee and the New Hampshire courts are familiar with the facts, circumstances, and
controlling law, the Debtor believes that the New Hampshire Superior Court where The Home
Liquidation Proceeding is pending is the appropriate forum to adjudicate Century’s claims —
provided the Debtor is given an opportunity to appear and be heard therein. The Debtor has been
informed by the Liquidator’s counsel that the Liquidator will support the Debtor’s efforts to

intervene in the proceeding. See Breene Decl.,  11.

4 Contemporaneously herewith the Debtor is seeking Court approval of a Stipulation with Liberty Mutual
Insurance Company whereby the NYLB will pay $408,849.50 to the McGiveny & Kluger Trust Account
(National Coordinating counsel for Kentile asbestos claims) which represents funds paid to settle Kentile
asbestos claims by Liberty Mutual on account of The Home. Under the Stipulation, Liberty Mutual has
agreed to turn over the $408,849.50 to the NYLB Escrow Account to be used as provided by the NYLB
Escrow Agreement (as defined in the Motion of the Debtor for an Order Authorizing the Continued Use of
Bank Accounts and Business Forms [Dkt. 7]). If the Stipulation is approved, the $10,963,852.62 remaining
limits under The Home Policies will be reduced by $408,849.50 payment to the NYLB Escrow Account
under the Stipulation.
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RELIEF REQUESTED

30. By this Motion, the Debtor seeks an order authorizing the Debtor, pursuant
to section 363(b) of the Bankruptcy Code, to use estate assets to seek leave to intervene and, if
intervention is granted, to participate in The Home Liquidation Proceeding and, in particular, in
the Disputed Claims Proceeding in order to defend its rights vis-a-vis The Home Policies.

BASIS FOR RELIEF REQUESTED

31. Pursuant to Local Bankruptcy Rule 9013-1, the basis for the relief
requested herein and the legal and statutory authorities upon which the Debtor relies are set forth
in the Memorandum of Law filed in support hereof and filed concurrently with this Motion.

NO PRIOR REQUEST

32. No previous request for the relief sought herein has been made to this Court

or any other court.
NOTICE

33. Notice of this Motion has been provided by either electronic transmission,
facsimile, overnight delivery, or hand delivery to: (a) the Office of the United States Trustee for
the Southern District of New York; (b) the Debtor; (¢) Caplin & Drysdale, Chartered, Attn:
Peter Van N. Lockwood, Esq., counsel to the Official Committee of Unsecured Creditors;
(d) Young Conaway Stargatt & Taylor, LLP, Attn: Edwin J. Harron, counsel for the Future
Claimants’ Representative; (e) counsel to the New York Liquidation Bureau; (f) counsel for
Century; (g) counsel for the Liquidator; and (h) each other person listed on the Master Service
List.

WHEREFORE, for the reasons set forth herein, the Debtor, Metex Mfg.
Corporation, respectfully requests that the Court enter an order (i) authorizing the Debtor to use

property of the estate to seek leave to intervene in the Disputed Claims Proceeding, and if

-10-
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permitted to intervene, to participate in and defend its rights vis-a-vis The Home Policies’, and
(ii) granting such other and further relief as is just and proper.
Dated: May 9, 2013 REED SMITH LLP

By: /s/ Paul M. Singer

Paul E. Breene

Reed Smith LLP

599 Lexington Avenue, 22" Floor
New York NY 10022

Telephone: (212) 521 5400
Facsimile: (212) 521 5450
pbreene@reedsmith.com

and

Paul M. Singer

Reed Smith LLP

225 Fifth Avenue

Pittsburgh PA 15222

Telephone: (412) 288 3131

Facsimile: (412) 288 3063
psinger@reedsmith.com

Attorneys for the Debtor and Debtor-in-
Possession

The relief requested herein shall be without prejudice to the Debtor’s rights, including the Debtor’s right to
imposition of the automatic stay under section 362(a), should intervention in the Disputed Claims Proceeding
not be forthcoming.

-11 -
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

X
In re: :
Chapter 11
METEX MFG. CORPORATION, .
(f/k/a Kentile Floors, Inc.), . Case No. 12-14554 (BRL)
Debtor.
X

DECLARATION OF PAUL E. BREENE, ESQ. IN SUPPORT OF THE
DEBTOR’S MOTION FOR AN ORDER AUTHORIZING THE DEBTOR TO SEEK
INTERVENTION IN THE NEW HAMPSHIRE LIQUIDATION PROCEEDING
OF THE HOME INSURANCE COMPANY IN ORDER TO PROTECT
THE DEBTOR’S POLICY RIGHTS

I, PAUL E. BREENE, ESQ., being duly sworn, state the following under
penalty of perjury:

1. I am a Partner of the law firm Reed Smith LLP (“Reed Smith”), duly
admitted to practice law in the State of New York and the State of New Jersey, and before the
United States Court of Appeals for the Third Judicial Circuit, and the United States District
Courts for the Southern District of New York, the Eastern District of New York, and the District
of New Jersey, and submit this declaration in support of the Motion for an Order Authorizing the
Debtor to Use Estate Assets to Seek Intervention in The Home Insurance Company’s New
Hampshire Liquidation Proceeding in Order to Protect the Debtor’s Policy Rights (the
“Motion”)" filed concurrently herewith by Metex Mfg. Corporation, the debtor and debtor-in-

possession in the above-captioned case (together, the “Debtor”). Except as otherwise indicated, I

have personal knowledge of the matters set forth herein.

Unless otherwise defined, capitalized terms used herein shall have the meanings ascribed to them in the Motion.
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2. For more than 10 years I have served as principal insurance counsel for
Metex. Accordingly, I am familiar with Metex’s insurance coverage for Kentile’s asbestos
personal injury claims.

3. Kentile has liability insurance coverage under five umbrella insurance
policies (“The Home Policies™) issued by The Home Insurance Company (“The Home”), which
are listed on Attachment 1 hereto. Each of The Home Policies has a $5 million limit of
coverage, excess of a now exhausted $1 million primary policy, bringing the total aggregate
limits of all of The Home Policies to $25 million available to pay, inter alia, liability incurred
from asbestos personal injury claims made against Kentile.

4, The Debtor is the current policyholder under The Home Policies.

5. The Debtor’s coverage under The Home Policies has not been exhausted.

6. On June 10, 2004, 1, on behalf of Metex, timely filed a proof of claim in
The Home Liquidation Proceedings seeking insurance coverage for, inter alia, the asbestos
personal injury claims that have been made against Kentile. A copy of the filing and the
Liquidator’s acknowledgment of receipt is annexed hereto as Attachment 2.

7. I have been informed and believe that prior to the filing of this chapter 11
case, the New York Liquidation Bureau (“N'YLB”), as agent for the Superintendent of Financial
Services of the State of New York as Administrator of the New York Property/Casualty
Insurance Fund, paid on behalf of The Home $14,016,147.38 on account of Kentile asbestos
personal injury claims arising from injuries alleged to have been sustained in New York.

8. The NYLB has advised the Debtor that it believes other New York-based
asbestos personal injury claims against Kentile will be sufficient to exhaust the remaining

insurance coverage under The Home Policies.
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9. In light of their analysis of the likely exhaustion of the remaining limits
under The Home Policies, the NYLB and the Liquidator have proposed a settlement with the
Debtor whereby, in exchange for a release by the Debtor and protection of a 524(g) channeling
injunction issued on the effective date of the Debtor’s plan of reorganization, the NYLB would
pay to an asbestos trust formed under the Debtor’s plan the full remaining limits of The Home
Policies ($10,963,852.62),2 less any amounts paid under The Home Policies prior to the effective
date of the Debtor’s plan, if any. A draft of the proposed settlement is annexed hereto as
Attachment 3.

10.  The terms of the Proposed NYLB Settlement Agreement provide that, in
the event Century Insurance Company recovers in the Disputed Claims Proceeding, where it has
asserted a contribution claim and a right to setoff, the NYLB’s payment to the asbestos trust
would be reduced by the amount of any such recovery. See Proposed NYLB Settlement
Agreement, §L.RR.

11.  The Debtor has been informed by the Liquidator’s counsel that the
Liquidator will support the Debtor’s efforts to intervene in the proceeding

I declare under penalty of perjury that the foregoing is true and correct.

Dated: May 9, 2013

/s/ Paul E. Breene
Paul E. Breene, Esq.

2 Contemporaneously herewith the Debtor is seeking Court approval of a Stipulation with Liberty Mutual
Insurance Company whereby the NYLB will pay $408,849.50 to the McGiveny & Kluger Trust Account
(National Coordinating counsel for Kentile asbestos claims) which represents funds paid to settle Kentile
asbestos claims by Liberty Mutual on account of The Home. Under the Stipulation, Liberty Mutual has
agreed to turn over the $408,849.50 to the NYLB Escrow Account to be used as provided by the NYLB
Escrow Agreement. If the Stipulation is approved, the $10,963,852.62 remaining limits under The Home
Policies will be reduced by $408,849.50.
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ATTACHMENT 1 TO BREENE DECLARATION

Insurance Policies

Insurance Policies with Kentile Floors, Inc.. i

Issuing Company Alleged PolicyNo. | Alleged Policy Period
Home Insurance Company HEC - 9345894 1/1/77 = 1/1/78
Home Insurance Company HEC — 9655432 1/1/78 = 1/1/79
Home Insurance Company HEC - 9802011 1/1/79 - 1/1/80
Home Insurance Company HEC — 9834171 1/1/80 — 1/1/81
Home Insurance Company HEC — 991128 1/1/81 — 1/1/82
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ATTACHMENT 2 TO BREENE DECLARATION

The Home Proof of Claim and Liquidator’s Acknowledgement of Receipt
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ANDERSON KitL & OLick, P.C. N
ONE GATEWAY CENTER B NEWARK, N 07102
TELEPHONE: 973-642-6858 W FAX: 973-821-5381 '
wen.andarsonikil.oom . Poit. Breeon. B3 -
(073) 4428962
pieesne@andaresonki.on
Juna 10, 2004
‘The Home Insurance Company In
P. 0. Box 1720

Manchester, NH 03106-1720

Re: Metex Mfa, Corporation

Dear Sir
Enclosed is a timely-filed Proof of Claim for Metex Mfg. Corporation. -
Vaety truly yours,
E. Breane
PEB:Ims
Enclosure

noocs a2 iNew York m Chicago m Gmnl;vlg1 » Newark = Philadeiphia » Washington,
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b2l

June 10, 2004
Page 2

Bos:  Anthony Mioel
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Rider A

bestos claimants of Kentile have afleged that Matax Mfg. Corporation is the
m to Kentile and may be llable for Kﬁme's asbestos Habiities. Metex Mig.
Corporation denles such claims and will liigate o prove that it has no responsibiiity for
Kentiie's asbestos sxposures, in the svent that Metex MIg, Corporation is ultimatsly
found liable for any Kantile asbestos claims, Metex Mfg. Corporation wiil seek insurance
coverage for all such claims from The Home ins, Company and any other applicable

insurances,

NIDOCE-38233.1
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. (XS 4

Rider B

but potentially full policy limits. Thare are thousands of asbestos bod ¢l

b i ot Moo s f s 4 s
are ava :

New Yok NY 10028 Harris Beach, LLP, 805 Third Avenus, _
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Bidet G
but potentlaily full policy imits of $28,000,000,

NIDOCE-28233%.1
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METEX MFG. CORPORATION - INSURANCE COVERAGE

Exhibit A

INSURANCE COMPANY | POLICY NO. POLICY PERIOD
HOME HEC 9345894 VUTI-IN/TR
HOME HEC 9655433 V17811779
HOME "HEC 9802011 ire-1/i780
'HOME HEC 9824171 V1780-1/181

| I

HOME HEC 991128 im-1/1782

NIDOCH-IE42.2
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The Home Insurance Conpony In Liguidation '
: 286 Commercial 5%, Manchevter, New Hawpshire 03181-1138
Ph (300) 347-0014 .
August 12, 2004
Anthoxy J. Micell
9 Park Place
Great Neck, NY 11021
" e Pt S Ol = Dl RASGVES N E0F T c e T T e
This is to acknowiedge receipt of your Proof of Claim farm that was postmarked on
06/10/2004. |
inder: mmmﬁmmmmmmmmw
change.
POC Namber: INSU702330 - HRCO0991128
INSU702329 - HEC9834171
INSU702328 - HEC9655432

INSU702327 ~ HEC9802011
INSU473872 - HEC9345894

[N

The Home Insurance Company in Liquidation hercby acknowledges your submission of a Proof
of Claim and will be responding thereto in duo cowsse, In the interim, please be advised that

(o oy C e o ——ns o
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ATTACHMENT 3 TO BREENE DECLARATION

Proposed NYLB Settlement Agreement

OMITTED
(Included as Exhibit 3)
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STATE OF NEW HAMPSHIRE
MERRIMACK, 5S. SUPERIOR CQURT

BEFORE THE COURT-APPOINTED REFEREE
IN RE THE LIQUIDATION OF THE HOME INSURANCE COMPANY

DISPUTED CLAIMS DOCKET
In Re Liquidator Number: 2005-HICIL-14
Proof of Claim Number: AMBCA65096
AMBCA64386
INTL277878
AMBC365074
Claimant Name: Century Indemnity Company

Oral Argument on the merits of claims by Century Indemnity Company {“CIC"} related to Kentile Floors
Inc. (*Kent!la”) was originally scheduled for November 13, 2012. On November 9, 2012, Matex Mig.
Corparation {("Metex"), the successor to Kentile, filed a bankruptcy proceeding. The parties jointly
requested that the angument be pastgoned, and the Referes granted that request.

The Referee then ordered that by November 19, 2012, the parties file a joint report, or if agresment weas
not reached, each party file 3 position paper regarding whether the hearing an the merits can proceed
given the bankruptey proceeding filed by Metex. The Referee subsequently continued the time for filing
the joint report or position papers to March 19, 2033.

Sefore the March 19, 2013 deacline, the Liquidator filed the currant motion for leave to disclose the
briefs filed In this disputed claim to Metex in their entirety, CiC filed a timely objection to the motion.
The tiquidator's motion Is denied.

The Referee orders the parties to confer on the Issue of whether the hearing on the merits can proceed.
The Refsres orders tha parties to file 3 joint position paper by May 13, 2013. Shoukd the parties be
unable to reach agreement, each party shall file ity own position paper by May 13, 2013. Either party
may file a response or supplemental pleading by May 27, 2013. A hearing shall be scheduled as soon as
possible thereafter.

Sa ordered.

Date:__Apdl2,2013 ‘.\'\L:(w
Referee, Melinda'S. Gehris
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REED SMITH LLP

Paul E. Breene, Esq.

599 Lexington Avenue, 22™ Floor
New York NY 10022

Telephone: (212) 521 5400
Facsimile: (212) 521 5450
pbreene@reedsmith.com

Paul M. Singer, Esq.

225 Fifth Avenue
Pittsburgh PA 15222
Telephone: (412) 288 3131
Facsimile: (412) 288 3063
psinger@reedsmith.com

Attorneys for the Debtor and Debtor-in-Possession

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re:
Chapter 11
METEX MFG. CORPORATION, :
(f/k/a Kentile Floors, Inc.), . Case No. 12-14554 (BRL)

Debtor.

MEMORANDUM OF LAW IN SUPPORT OF DEBTOR’S MOTION
FOR AN ORDER AUTHORIZING THE DEBTOR TO USE ESTATE ASSETS
TO SEEK INTERVENTION IN THE NEW HAMPSHIRE LIQUIDATION
PROCEEDING OF THE HOME INSURANCE COMPANY IN
ORDER TO PROTECT THE DEBTOR’S POLICY RIGHTS

The debtor and debtor-in-possession, Metex Mfg. Corporation (the “Debtor” or
“Metex”), by and through its undersigned counsel, submits this memorandum of law in support
of its Motion for an Order Authorizing the Debtor to Use Estate Assets to Seek Intervention in
The Home Insurance Company’s New Hampshire Liquidation Proceeding In Order to Protect

the Debtor’s Policy Rights (the “Motion”).
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INTRODUCTION

Through the Motion' the Debtor seeks entry of an order authorizing the Debtor to
use property of the estate to seek intervention, and if granted, to participate in The Home
Liquidation Proceeciing to protect its rights to unexhausted insurance coverage under The Home
Policies.”

ARGUMENT

A. LEGAL STANDARD FOR USE OF ESTATE ASSETS

Section 363(b) of the Bankruptcy Code provides the debtor-in-possession, “after
notice and a hearing, may use, sell or lease, other than in the ordinary course of business,
property of the estate...” 11 U.S.C. § 363(b)(1). Cf. 11 U.S.C. § 1107(a) (providing debtors-in-
possession with the same rights as “trustees” under the Bankruptcy Code). “Section 363 ...
governs the use of funds by the debtor-in-possession while it operates its business after the
bankruptcy petition is filed.” In re Bethlehem Steel Corp., No. 02 Civ. 2854(MBM), 2003 WL
21738964, at *10 (S.D.N.Y. July 28, 2003). In the context of a section 363(b) application, courts
apply the business judgment test to determine whether the Debtor’s business judgment is
reasonable. See In re Enron Corp., 335 B.R. 22, 27-28 (S.D.N.Y. 2005) (citing In re Lionel
Corp., 722 F.2d 1063, 1071 (2d Cir. 1983)). See also 3 COLLIER ON BANKRUPTCY 9363.02[4]
(16" ed. 2012) (“[T]he bankruptcy court reviews the [debtor-in-possession’s] business judgment
to determine independently whether the judgment is a reasonable one.”). “The court should not

substitute its judgment for the [debtor-in-possession’s] but should determine only whether the

Capitalized terms not defined herein shall have the meanings ascribed to them in the Motion.

The relevant facts are set forth in the Motion and accompanying Declaration of Paul E. Breene, Esq., and are
incorporated by reference herein.
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[debtor-in-possession’s] judgment was reasonable and whether a sound business justification
exists . . . Id “In doing so, the court must ‘consider all salient factors pertaining to the
proceeding and, accordingly, act to further the diverse interests of the debtor, creditors and
equity holders.”” In re Enron, 335 B.R. at 28 (citing In re Lionel).

Section 704(a)(1) of the Bankruptcy Code imposes a duty on the Debtor to collect
property of the estate. After weighing its available options, the Debtor has determined that,
consistent with its duties under section 704(a)(1), the Debtor should seek intervention in The
Home Liquidation Proceeding for the purpose of protecting and preserving for the estate its
unexhausted coverage under The Home Policies. See supra, In re Enron 335 B.R. at 27-28.

The Debtor’s decision to intervene in The Home Liquidation Proceeding to
protect its policy rights is a reasonable exercise of its business judgment. The unexhausted
coverage under The Home Policies constitutes an asset of the estate, which may be depleted by
an adverse ruling in the Disputed Claims Proceeding. See MacArthur v. Johns-Manville Corp.,
837 F.2d 89, 92-93 (2d Cir. 1988) (holding insurance policies and proceeds thereof constitute
property of the estate); In re Quigley, 676 F.3d 45, 53 (2d Cir. 2012) (same). See also A.H.
Robins Co. v. Piccinin, 788 F.2d 994, 1001 (4th Cir.), cert. denied, 479 U.S. 876 (1986); Lindsey
v. O’Brien, Tanski, Tanzer and Young Health Care Providers of Connecticut (In re Dow Corning
Corp.), 86 F.3d 482, 494-495 (6th Cir. 1996); In re W.R. Grace & Co., 475 B.R. 34, 148-49 (D.
Del. 2012), motion for relief from judgment denied, 476 B.R. 114 (D. Del. 2012).

In In re Tubular Technologies, LLC, the bankruptcy court approved the trustee’s
application to use estate assets to retain and pay counsel, as necessary, to prosecute a malpractice
claim the estate held against the debtor’s former counsel. 372 B.R. 820, 823 (Bankr. D.S.C.

2007) (citing In re Enron and In re Lionel, supra). Despite finding “there is a risk that the
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Malpractice Action will yield no recovery,” the court held that “[i]f the Trustee believes it is in
the best interests of the estate, the Trustee has the discretion to proceed with the litigation in
order to maximize recoveries for the estate.” Id.

B. THE NEW HAMPSHIRE COURT IS THE APPROPRIATE FORUM TO ADJUDICATE
CENTURY’S CLAIM

Century’s actions in the Disputed Claims Proceeding to assert a setoff under The
Home Policies that would reduce the Debtor’s recovery thereunder are in contravention of the
automatic stay because the unexhausted coverage under The Home Policies is property of the
Debtor’s estate. See 11 U.S.C. § 362(a)(3); MacArthur, supra; In re Kaiser Aluminum Corp.,
Inc., 315 B.R. 655 (D. Del. 2004); 3 COLLIERS ON BANKRUPTCY, §362.03[5][b]. To date,
Century has not sought, nor has the Debtor agreed to, relief from the automatic stay to enable
Century to pursue its right of contribution and setoff in the Disputed Claims Proceeding.
Nevertheless, the Debtor has determined that it is in the best interest of the estate and its creditors
to adjudicate Century’s contribution claim and its right of setoff in The Home Liquidation
Proceeding, so long as the Debtor is provided an opportunity to appear and be heard. In the
event the Debtor is not granted authority by this Court to seek intervention in The Home
Liquidation Proceeding and intervention is denied, the Debtor intends to seek to impose the
automatic stay to prevent Century from interfering with the Debtor’s rights under The Home
Policies.

Under the McCarran-Ferguson Act, 15 U.S.C. §§ 1011-1015, the business of
insurance is a creature of state law, generally exempt from federal regulation. States have
developed complex statutory schemes for regulating and, as with The Home, liquidating
insurance companies in the event of insolvency. See NH RSA 402-C:1, et seq. (establishing

procedures for the rehabilitation and liquidation of insurers). In the case of The Home, the
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liquidation proceeding has been ongoing for ten years, and procedures have been developed by
the New Hampshire Superior Court for adjudicating disputed claims such as the claims asserted
by Century. Accordingly, the Debtor believes that, should it be permitted to intervene, The
Home Liquidation Proceeding is the appropriate forum to adjudicate the propriety of Century’s
asserted contribution claim and offset.

CONCLUSION

Intervention in The Home Liquidation Proceeding and, in particular, the Disputed
Claims Proceeding by the Debtor is in the best interests of the estate’s creditors. All amounts
recovered under the NYLB Settlement Agreement will be transferred to a 524(g) trust and inure
to the benefit of Kentile asbestos personal injury claimants. The Debtor believes that any claim
that Century may have against The Home is subordinate to the Debtor’s interest as the policy
holder of The Home Policies, and that the proceeds of any unexhausted coverage should first be
provided to the Debtor for the benefit of Kentile asbestos personal injury claimants. If successful
in overcoming Century’s asserted contribution claim and right to setoff, the proposed NYLB
Settlement Payment will be approximately $10.5 million, approximately $5.5 million higher than
if Century’s claim were allowed, significantly benefiting the estate. For these reasons, the
Debtor’s participation in The Home Liquidation Proceeding to oppose Century’s claims in the
Disputed Claims Proceeding serves the best interests of the estate’s asbestos personal injury
claimants. See In re Calpine Corp., 356 B.R. 585, 597 (S.D.N.Y. 2007) (affirming this Court’s
decision to permit payment of notes to prevent further loss of estate assets, which would

ultimately inure to the benefit of its creditors).



12-14554-bri  Doc 209-3 Filed 05/09/13 Entered 05/09/13 18:06:59 Memorandum
of Law In Support of Motion Pg 6 of 6

Based upon the foregoing, this Court should enter an order granting the relief

requested in the Debtor’s Motion.

Respectfully Submitted,
REED SMITH LLP

By: /s/ Paul M. Singer

Paul E. Breene

Reed Smith LLP

599 Lexington Avenue, 22" Floor
New York NY 10022

Telephone: (212) 521 5400
Facsimile: (212) 521 5450
pbreene@reedsmith.com

and

Paul M. Singer

Reed Smith LLP

225 Fifth Avenue

Pittsburgh PA 15222

Telephone: (412) 288 3131

Facsimile: (412) 288 3063
psinger@reedsmith.com

Attorneys for the Debtor and Debtor-in-
Possession
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Exhibit 4(D)

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

X
In re: :
Chapter 11
METEX MFG. CORPORATION, .
(f/k/a Kentile Floors, Inc.), . Case No. 12-14554 (BRL)
Debtor.
X

ORDER AUTHORIZING THE DEBTOR TO USE ESTATE ASSETS
TO SEEK INTERVENTION IN THE HOME INSURANCE COMPANY’S
NEW HAMPSHIRE LIQUIDATION PROCEEDING IN ORDER TO
PROTECT THE DEBTOR'’S POLICY RIGHTS

Upon consideration of debtor and debtor-in-possession Metex Mfg. Corporation’s
(the “Debtor”) Motion for an Order Authorizing the Debtor to Use Estate Assets to Seek
Intervention in The Home Insurance Company’s New Hampshire Liquidation Proceeding in
Order to Protect the Debtor’s Policy Rights (the “Motion™)' and, upon the Memorandum of Law
and Declaration of Paul E. Breene, Esq. filed in support thereof; and the Court having
jurisdiction to consider the relief requested pursuant to 28 U.S.C. §§157 and 1334; and good and
sufficient notice of the Motion having been given; and no other or further notice being required;
and having provided an opportunity for a hearing on the matters contained in the Motion; and
having determined that the legal and factual bases set forth in the Motion establish just cause for

the relief granted herein; and it appearing that the relief requested in the Motion is in the best

Capitalized terms not defined herein shall have the meanings ascribed to them in the Motion.
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interests of the Debtor, its estate and creditors, and after due deliberation and sufficient cause
appearing therefor, it is hereby:
ORDERED that:

1. The Debtor is authorized to seek leave to intervene in The Home
Liquidation Proceeding, and if permitted to intervene, to participate therein to the extent the
Debtor deems necessary and appropriate to protect its rights under The Home Policies.

2. The relief granted herein shall be without prejudice to the Debtor’s right to
seek imposition of the automatic stay under section 362(a) to prevent Century Insurance
Company from pursing its contribution claim and setoff rights in the Disputed Claims
Proceeding should the Debtor not be permitted to intervene in, and to participate in the Disputed
Claims Proceeding.

3. This Court shall retain jurisdiction with respect to any matters, claims,
rights, or disputes arising from or related to the implementation of this Order.

4. Service of the Motion as provided therein shall be deemed good and

sufficient notice of such Motion.

Dated: New York, New York

, 2013

HON. BURTON R. LIFLAND,
UNITED STATES BANKRUPTCY JUDGE
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